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MINA'BENTE SINGKO NA LLKESLATURAN GUAHAN 
2000 (SECOND) Regular Session 

CERTIFICATION OF PASSAGE OF AN ACT TO I MAGA'LAHEN GUAHAN 

This is to cerhfy that Bill No. l(3-S), "AN ACT TO REPEAL AND REENACT 550 OF P.L. NO. 25-74, TO 
AMEND g5151(a) OF PART F, ARTICLE 2, CHAPTER 5, DMSION 1 OF TITLE 5 OF THE GUAM CODE 
ANNOTATED, AND TO AMEND 516 OF CHAPTER V OF P.L. NO. 25-72, RELATIVF. TO CONTINUING 
DISCUSSIONS WITH THE EXECUTIVE BRANCH REGARDING THE FINANCIAL POSITION OF THE 
GOVERNMENT OF GUAM; AND TO ALLOW GMHA TO HIRE THE PERSONNEL NEEDED TO OPERATE 
THE HOSPITAL, SUBJECT TO BUDGET L M T S  AND THE RECOMMENDATIONS OF THE PUC 
MANAGEMENT AUDIT; TO ALTHORIZE THE TEMPORARY ABOVE STEP RECRUlTMENT FOR 
QUALIFIED MEDICAL STAFF; AND TO AUTHORIZE QUALIFIED RETIRED MEDICAL STAFF TO FILL 
VACANT POSITIONS," returned without approval of I Maga'labl  Gulran, was reconsidered by I Liheslnturan 
Guahan and after such consideration, did agree, on the 19% day of April, 2000, to pass said bill notwithstanding 
the veto of I Maaa'lahen Guahan by a vote of Twelve (12) members. 
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MINA'BENTE SINGKO NA LIHESLATURAN GUAHAN 
2000 (THIRD) Special Session 

Bill No. 1 (3-S) 
As substituted and amended 
on the Floor. 

Introduced by: Committee on Rules, 
Government Reform, 
Reorganization and 
Federal Affairs 
by request of I Maga'lahen 
Guihan in accordance with 
the Organic Act of Guam 
Mark Forbes 
F. B. Aguon, Jr. 
E. C. Bermudes 
A. C . ' ~ l a z  
J. M.S. Brown 
E. B. Calvo 
M. G. Camacho 
L. F. Kasperbauer 
A.C. Lamorena, V 
C. A. Leon Guerrero 
K. S. Moylan 
V. C. Pangelinan 
J. C. Salas 
S. A. Sanchez, I1 
A. R. Unpingco 

AN ACT TO REPEAL AND REENACT §50 OF P.L. NO. 
25-74, TO AMEND 55151(a) OF PART F, ARTICLE 2, 
CHAPTER 5, DIVISION 1 OF TITLE 5 OF THE GUAM 
CODE ANNOTATED, AND TO AMEND §I6 OF 
CHAPTER V OF P.L. NO. 25-72, RELATIVE TO 
CONTINUING DISCUSSIONS WITH THE EXECUTIVE 
BRANCH REGARDING THE FINANCIAL POSITION 



OF THE GOVERNMENT OF GUAM; AND TO ALLOW 
GMHA TO HIRE THE PERSONNEL NEEDED TO 
OPERATE THE HOSPITAL, SUBJECT TO BUDGET 
LIMITS AND THE RECOMMENDATIONS OF THE 
PUC MANAGEMENT AUDIT; TO AUTHORIZE THE 
TEMPORARY ABOVE STEP RECRUITMENT FOR 
QUALIFIED MEDICAL STAFF; AND TO AUTHORIZE 
QUALIFIED RETIRED MEDICAL STAFF TO FILL 
VACANT POSITIONS. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

Section 1. Legislative Intent. Restrictions on non-critical hiring 

must remain in place. 

The current debate between the Executive and Legislative Branches 

regarding the hiring policies of the government o f ' ~ u a m  during M2000 has 

produced valuable exchanges of information between the two (2) Branches. 

The preliminary exchange of information reveals the following: 

An estimated Forty-four Million Dollars ($44,000,000) in annual 

payroll reductions was the result of the hvo (2) early-out programs 

allowed by law during FY2000. The amount of savings estimated for 

FY2000 is approximately Thrty-four Million Dollars ($34,000,000). 

These savings alloured the Government to al~oid a Twenty-seven Million 

Dollar ($27,000,000) budget shortfall. 

Over one thousand two hundred (1,200) government employees 

chose to leave the government voll~ninrily under the two (2) programs. 

No employees were laid off. No pay cuts or reduction in work hours 

was necessary. 



The general fund budget for personnel is sufficient to cover the 

regular payroll obligations for FY2000 if surpluses from certain agencies 

are reallocated to other agencies with shortfalls. 

While regular payroll obligations can be met, however, 

expenditures for over-time pay have exceed the budget ceiling for 

FY2000. The administration has effectir~ely reduced over-time 

expenditures from an annual average of Nine Mdlion Dollars 

($9,000,000) annually to Five Million Five Hundred Thousand Dollars 

($5,500,000) this fiscal year. This amount is Three Million Dollars 

($3,000,000) higher than the amount originally budgeted by I Liheslaturan 

GuZhan for FY2000. The additional overtime expenditures creates a 

possible Two Million Eight Hundred Thousand Dollar ($2,800,000) 

shortfall in Executive Branch pavroll for FY2000. 

Due to the continued downturn in the Island's economy, actual 

expenditures for various public assistance and the Medically 

Indigent Program ("MIP") for our families most in need continue to rise, 

and also exceeds projections originally made by the Executive and 

Legislative Branches. The Executive Branch budget request of Sixty-five 

Million Dollars ($65,000,000) for the Department of Public Health and 

Social Services ("DPHSS") and the Sixty Million Dollar ($60,000,000) 

budget adopted by 1 Lil~eslaft~ran Gziihnn for FY2000 will not fully fund 

the increased demand for assistance to our needy families. The budget 

shortfall is estimated at Twelve Million to Fifteen Million Dollars 

($12,000,000 - $15,000,000) for FY2000. 



However, more accurate information is difficult to obtain due to 

continued problems in implementing the Five Million Five Hundred 

Thousand Dollar ($5,500,000) AGUPA benefit management system of 

DPHSS. 

The Executive Branch continues to implement the new financial 

management system ("FMS") to better calculate the current financial 

status of the government of Guam. However, the FMS currently cannot 

detail actual revenues collected, actual expenditures by budget 

categories and other important budgetary information necessary for 

both Branches of government to successfully manage government 

resources. 

Until more complete information is exchanged between the Executive 

and Legislative branches, I Liheslnturan Guihnn finds that the current policy to 

allow hiring for only certain critical positions, such as teachers, medical 

professionals, public safety officers and social workers is still necessary and 

prudent at this time. Mihat little money mav be ax-ailable must be saved to 

hire only the most critically needed personnel in order to protect the most 

fundamental government services needed. Furthermore, the needs for public 

assistance and MIP, as well as the over-time obligations of the General Fund 

must still be addressed. 

As a result of these significant fiscal challenges facing the government, it 

is finally determined that it would be premature to lift the General Fund 

hiring freeze at this time until the financial status of the government of Guam 

is more accurately determined and it is certain that existing obligations will be 

met. 



1 Liheslaturan GuBhan remains committed to working diligently with the 

Executive Branch to resolve the financial problems facing the government of 

Guam this fiscal year. I Liheslaturan GuBhan shall continue to exchange 

information with the Executive Branch and seek meaningful compromises to 

insure that essential government services are provided without increasing the 

already heavy burden taxpayers must carry to support their government. 

I Liheslaturan GuZhan further finds the following: 

Since the issuance of the Attorney General's opinion in January, 

hiring has nonetheless occurred in the Executive Branch. Nurses, 

medical technicians and administrative employees were hired at the 

Guam Memorial Hospital. Teachers and other employees were hired at 

the Guam Community College. Directors were hired for various 

agencies. All these hirings violate the interpretation of the hiring freeze 

opinion of the Attorney General. To date, all these employees remain 

employed with the government of Guam. No certifying officer has been 

prosecuted by the Attornev General. These hirings prove that critical 

positions could be filled by the Executive Branch without fear of 

prosecution or violation of law. The Executive Branch has always had 

and continues to have the power to hire. 

The Courts will soon decide whether the opinion of the Attorney 

General or I Lihcslnl~~rnn Guahnn with regards to restrictions on hirings 

shall prevail. I f  the Court sides with the Attorney General, I Maga'lahen 

Gtlihan can hire critically needed positions, as  well as any other position 

he deems necessary. If the Court sides with I Liheslaturan Guihan, I 

Maga'lailen Gtlihnn can hire critically needed positions. Either way the 



Court decides, 1 Maga'lahen Guihan can hire critically needed positions 

immediately. 

1 Liheslaturan Guihan urges 1 Maga'lahen Guihan to begin hiring 

critically needed positions while the Court decision remains pending. 

The legal difference of opinion does not justify any action that would 

threaten the health, education, safety and welfare of the people of 

Guam. 

Section 2.  (a) Legislative Intent. Exemption of the Guam 

Memorial Hospital Authority ("GMHA") From Any Restrictions on 

Hiring Needed Personnel to Insure the Safe Provision of Essential 

Hospital Health Care. The Guam Memorial Hospital Authority 

("GMHA") is the Island's only civilian hospital available to the majority 

of Guam's people. GMHA currently faces a number of critical problems 

that require legislative action to insure GMHA can provide improved 

services to the people of Guam. 

Despite two (3) rate increases in the past twelve (12) months, 

totaling an estimated Thirteen Million Dollars (S13,000,000) in additional 

annual billing revenue, GMHA continues to struggle financially. 

GMHA continues to collect significantly below actual billings, reducing 

the amount of dollars actually collected from the two (2) rate increases. 

Nonetheless, the rate increases add to the already significant burdens 

for paying customers of GMHA. 

The preliminary results of the Public Utility Commission ("PUC") 

management audit required by I Liheslaturan Cziiikan last year reveal that 

GMHA can improve its non-clinical and support performance 



significantly, saving between Two Million Four Hundred Thousand to 

Three Million Six Hundred Thousand Dollars ($2,400,000 - $3,600,000) 

annually. Despite these findings, most of the recent hires at GMHA 

were for non-clinical positions. 

Conversely, the audit revealed a need to increase direct funding 

for patient care delivery by One Million Two Hundred Thousand 

Dollars ($1,200,000). The Three Million Dollars ($3,000,000) in estimated 

annual savings from non-clinical services would more than offset the 

increased costs needed to fund patient care delivery. 

The audit further revealed that GMHA can generate a one-time 

savings in inventory and materials manageqent of almost One Million 

Dollars ($1,000,000) and as much as Two Million Four Hundred 

Thousand Dollars ($2,400,000) by improving receivable management of 

billings to Medicare and self-paying customers. 

Clearly, the PUC audit shows key areas that GMHA can save 

money for direct patient care by reducing administrative inefficiencies. 

GMHA also continues to remain silent on its intentions to collect the 

Four Million Five Hundred Thousand Dollars ($4,500,000) owed to it by 

the Guam Memorial Health Plan ("GMHP") and affiliated companies for 

services rendered prior to 1997. This settlement amount was reduced 

from Eleven Million Dollars ($11,000,000) and agreed to by GMHA and 

GMHP late last year. However, all efforts by GMHA to collect from 

GMHP ceased at the beginning of the year. Additional amounts are 

owed by GMHP to GMHA for 1998 and 1999. Meanwhile, hundreds of 

GMHA patients noiv are receiving direct billings as a result of GMHA's 



failure to collect from GMHP. Lronically, GMHA continues to bill the 

innocent patients, while avoiding action against GMHP. 

GMHA has also failed to collect an estimated Eight Million Dollars 

($8,000,000) owed bv the Medically Indigent Program and Medicaid, 

despite sigruficant local and Federal funding for these programs in 

FY2000. According to the Executive Branch, this figure is now in 

dispute between GMHA and DPHSS and awaits reconciliation. 

Hozuever, the Executive Branch has indicated that a substantial amount 

of MIP payments are nonetheless due for GMHA. Payment of some 

portion of the disputed amounts at this time could help GMHA 

sipficantly at this time. 

I Liheslaturan Guihan finds that GMHA can sigruficantly improve 

its financial position in the coming months as a result of the recent rate 

increases, improved control of non-clinical operations and collecting 

from MIP, GMHP and other large debtors. GMHA can then re-invest 

these savings into dlrect patient care services, thereby improving health 

care services to the people of Guam. 

To assist this effort, I Liheslaturan Gtiiiiran finds it must provide 

maximum hiring flexibility to GMHA to hire all clinical support 

positions needed, x7hile reorganizing and streamlining its non-clinical 

operations. GMHA faces critical shortages in key clinical positions that 

must be addressed, beyond the positions allowed by Public Law 

Numbers 25-98,25-74 and 25-72. 

(b) Notwithstanding any other provision of law, §50 of Public 

Law Number 25-71 shall izot apply to the Guam Memorial Hospital 



Authority. The Guam Memorial Hospital Authority is hereby 

authorized to hire employees necessary to insure the delivery of quality 

health care services, except as constrained by its availability of funds and 

while working towards compliance with the February 17, 2000 

management audit executive briefing performed by the Public Uhlity 

Commission and its management audit consultants. 

(c) Section 50 of Public Law Number 25-74 is hereby repealed and 

reenacted to read as follows: 

"Section 50. Hiring Freeze Applies to Autonomous 

Agencies, Except for the Guam Memorial Hospital Authority. 

Notwithstanding any other provision of law, §19 of Chapter IV of 

Public Law Number 25-72 shall hereby apply to autonomous 

agencies of the government of Guam, except for the Guam 

Memorial Hospital Authority, and except as provided for in 514 of 

this Act." 

(d) Notwithstanding any other provision of law, §28 of Public 

Law Number 25-98 shall not apply to the Guam Memorial Hospital 

Authority. 

Section 3. Legislative Intent. Requesting Approval of Above Step 

Recruitment Authorization as Submitted by the Guam Memorial Hospital 

Authority ("GMHA") to the Civil Service Commission. For many years it 

has been the policy of the government of Guam to allow an agency to recruit 

above step for certain critical position titles that regularly lack a pool of 

qualified candidates. This policy is incorporated into the general powers of 



the Civil Service Commission and above step recruitment is a limited time 

incentive that lasts only as long as the specific position(s) shortage remains. 

It also has been policy to allow certain critical positions within the 

government of Guam, such as nurses or teachers, to be filled by retired 

persons who possess the expertise and experience to qualify for vacant 

positions in the absence of enough qualified employees already employed. 

Both of these policies can be changed through the merit system when a 

government entity no longer has difficulty attracting enough qualified labor. 

GMHA has utilized both of these policies to attract sufficient qualified health 

professionals. 

Unfortunately, it has become evident that recruitment difficulties 

continue to threaten GMHA's ability to improve and maintain the quality of 

health care deserved by the people of Guam. 

In January of this year, GMHA submitted a request for "difficulty of 

recruitment above-step-pay" authorization to the Civil Service Commission. 

To date the Commission has rlot acted on the request. 

The shortage of nurses has reached a crisis state and requires immediate 

action from I Liheslnt~~ralr Gtlihnn in order to protect the public's healthcare 

interests. I Liheslatl~rail Gtdhan finds that GMHA requires emergency 

approval of their request still pending before the Ci\~il Service Commission in 

order to address their critical shortage of nurses. 

I Liheslnturan Gtlillilrl requests immediate action by the Civil Service 

Commission on the submission by the Guam Memorial Hospital request for 

above step recruitment pa\- for Staff Nurse I and Staff Nurse I1 positions. 



Section 4. Adoption of the "Health Care Professional Hourly Per 

Diem Pay Policy" as Part of the Administrative Manual of the Guam 

Memorial Hospital Authority. (a) Legislative Intent. The Guam 

Memorial Hospital Authority ("GMHA") faces a chronic and critical 

shortage of medical professionals. I Liheslaturnn Guihan intends to allow 

GMHA the maximum flexibility in attracting and retaining qualified 

employees to insure that the highest quality health care is available to 

the people of Guam at all times. 

As part of its Administrative Manual, GMHA has developed a 

"Health Care Professional Hourly Per Diem Policy." The intent of this 

policy is to allow the recruitment of medical professionals to 

supplement its existing manpower resources in the clinical care areas, 

and to pay these professionals on an hourly pcr diem basis. 

While this payment policy has been presented to the Civil Service 

Commission for approval, I Liheslafuran Guifiznn finds that immediate 

approval of GMHA's hourly per diem policy will serve the public interest 

ifit is enacted into laxv. 

(b) Adoption. The proposed Guam Memorial Hospital 

Authority's "Health Care Professional Hourlv Per Diem Pay Policy" as 

contained as Attachment 1 is hereby adopted by I Liheslaturnn 

Guihan for immediate implementation by the Guam Memorial Hospital 

Authority. 

Section 5. Section 5151(a) of Part F, Article 2, Chapter 5, Division 1 of 

Title 5 of the Guam Code Annotated is hereby amended to read as follows: 



"(a) General Authority. For the purpose of procuring the 

services of accountants, physicians, lawyers, dentists, licensed nurses, 

other licensed health professionals and other professionals, any 

governmental body of Guam may act as a purchasing agency and 

contract on its own behalf for such services, subject to  this Chapter and 

regulations promulgated by the Policy Office, but this Subsection shall 

not authorize the procuring of such services where any given 

governmental body is otherwise prohibited from procuring such 

services." 

Section 6 .  Section 16 of Chapter V of Public Law Number 25-72, as 

repealed and reenacted by 514 of Public Law Number 25-74 and further 

repealed and reenacted by s21 of Public Law Number 25-98, is hereby amendcd 

to read as follows: 

"Section 16. Filling of Teaching, School Health Counselors, 

Nursing and License Health Care Professional Vacancies. 

Notwithstanding the provisions of §§I9 and 24 of Chapter IV of this Act, 

all funds appropriated for the teaching, school health counselor and 

nursing positions listed in 'Attachment B' of this Act, and for positions 

of certified registered or licensed health care professional ancillarv 

service personnel employed at the Guam Memorial Hospital Authority, 

the Department ok Mental Health and Substance Abuse and the 

Department of Public Health and Social Sc,rvices, that become vacant 

after the enactment hereof shall not be autc3matically de-appropriated. 

Such funds may be used by the appointing authority to fill these vacant 



positions. However, during the period of time that a position remains 

vacant, all unspent funds shall be deposited into the Rainy Day Fund as 

provided in 5523-25 of Public Law Number 25-72. To the extent that 

public law allows the re-employment of retired employees who retired 

from the Government of Guam Retirement Fund to be hired for nursing, 

and certified registered or licensed health care professional ancillary 

service positions, all such retired persons hired hereafter shall be hued 

at entry level Step 4 for the applicable vacancy." 



ATTACHMENT 1 

GUAM IbIEMORIAL HOSPITAL AUTHORlTY 
ADMINISTRATIVE MANUAL 

PURPOSE: 
T o  establish pay policy and the administrative procedures for the compensation and 
employment of Hourly Per Diem Health Care Professionals. This will allow GMH to 
establish a pool of qualified professionals willing to work limited hours to supplement the 
Guam Memorial Hospital's full time and part-time workforce. 

POLICY: 
The Guam Memorial Hospital has established a health care professional pool to allow for the 
supplemental coverage of open shifts in the clinical 'care work environment which will 
augment the pool of professionals available for work at GMH as well as provide opportunity 
for health care professionals to remain active and current iii their clinical skills. 
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Eligibility to Participate: 
Health Care Professionals are defined as Registered Nurses, Technologists, Therapists, 
Pharmacists or other licensed professionals as defined by the Dictionary of Occupational 
Titles as "0" or "1" classifications. 

TITLE: Health Care Professional Hourly Per Diem Pay Policy 

NUMBER 

6301-17 

APPROVED 

Hours: 
Per Diem Health Care Professionals participating in rlrc pool may work a minimum of -t 
hours daily, up to a iiiaximurn of 30 hours per pay period. 

Compensation: 
Compensation of the Health Care Professionals participating i n  thc pool shall be in accordance with 

the established all-inclusive hourly rate compensat~ori schedule attached hereto as Schedule 
A. 

No benefits are provided 
Hourly compensation will be provided with compensation set A 1.5 times the hourly rate for work on 

Government of Guam established holidays. 
No additional compenbntion such as certification pay. on-c;dl pay, call-back pay, weekend or shift 

differentials will be paid. 
Employment RequirenienLs: 

RESPONSIBILITY 
Nursing Administration 

Personnel Dept. 

Current or temporary Guam License. 
Physician certification of physical fitness. 
Successful completion I I ~ G M H  drug screen and TB testing. 
Proof of current certification in ACLSiBCLS or PALSlNALS a> required. 
Attendance of GMH Orlentation (Hours in orientation will be p,iid). 
Participants may not be a current full time or part time emplo!ee of the Guam Memorial Hospital or 

ORIGINATION 
DATE 

1/25/2000 



the Government of Guam 

PROCEDURE: 
1. Applicant completes an employment application 

2. Personnel Department arranges for an interview as appropriate 

3. Applicant is scheduled for orientation. 

4. Applicant executes a Letter of Agreement regarding terms and conditions of Per Diem 
Employment. 

5 .  Applicant's name and work hours are submitted for immediate scheduling, 

6. After initial scheduling, applicants may sign up for uncovered shifts as desired. Listing of 
available shifts will be posted and can be faxed to Per Diem Employees. 

7 .  Per Diem Err~ployees are to contact the Staffing Coordinator at least once a month to 
coordinate any desired changes in scheduling. 

8. Per Diem Employees who are unable to work schedulcd times must give four (4) hours notice 
to the scheduling supervisor. 

9. Per Diem Eniployees with Military obligations u h o  are working when recalled will 
immediately notify the HeadICharge Nurse who will arrange for immediate endorsement of 
clinical information and the immediate release of the employee. Military employees 
scheduled to work and recalled to duty will noiiiy the scheduling supervisor or  nursing 
supervisor on duty. 

10. Per Diem Employees can obtain paychecks from the Nursing Administration Office between 
3:30pm and 5:00pm on Payday. 



Schedule A 
Compensation Schedule 

Job Title Pay Grade 
Compensation Ratemour 

Staff Nurse I 

Staff Nurse I1 

Hospital Radiological Technologist I 

Hospital Radiologic Technologist I1 

Nuclear Medicine Technologist 

Ultrasound Technologist 

Hospital Physical Therapist I 

Hospital Physical Therapist I1 

Medical Laboratory Technologist I 

Medical Laboratory Technoloeist 11 

Hospital Respiratory Therapist I 

Hospital Respiratory Therapist I1 

Clinical Dietician 1 

Clinical Dieticlan I1 

Pharmacist N 
27.54 

Compensation 1s set at step 12 for all j ~ o h  class~fications except Pharmacists u h o  will bc paid at step 16 due to shor tn~c 
determination compensation previously sc t  hy CSC. 



~ 
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Notes ~ -- 
1 - Police Sew~ces Fund .- -- .- ~- ! 
2 -Territorial Highway Fund ~ ~- I 

3 - Solid Waste Operations Fund 1 . _ _  
I 

c !psce:&!3e~ic= Fund 

5 -Contractors License Board Fund 



MINA'BENTE SINGKO NA LIHESLATLRAN GUAHAN 
2000 (SECOND) Regular Ses:sion 

CERTIFICATION OF PASSAGE OF AN ACT TO I MAGA'LAHEN GUAHAN 

This is to certify that Bill No. l(l-9, "AN ACT TO REPEAL AND RiENACT §50 OF P.L. NO. 25-74, 713 
AMEND §5151(a) OF PART F, ARTICLE 2, CHAPTER 5, DIVISION I OF TITLE 5 OF THE GUAM CODE 
ANXOTATED, AND TO ALMENI) $16 OF CHAPTER V OF P.L. NO. '5-72, RELATIVE TO CONTINUIKC 
DISCUSSIONS WITH THE EXECL-TIVE BRAPU-CH REGARDING THC FINANCIAL POSITION OF T1-K 
GOVERNMENT OF GUAM; AND I(> ALLOW GMHA TO HIRE THE PERSONNEL NEEDED TO OPERATE 
THE HOSPITAL, SLIBJECT TO LiuDGET LIMITS AND THE RFCOMMENDATIONS OF THE PL'C- 
MANAGEMENT AUDIT; TO t\YTHORIZE THE TEMPORARY .\I1OVE STEP RECRUITMENT FOR 
QUALIFIED MEDICAL STAFF; AXD TO AUTHORIZE QUALIFIED RETIRED MEDICAL STAFF TO FILL 
VACANT POSITIONS," returned b\.~?hout approval of I Mngn'lizile~z Giii:!!.;i~, was reconsidered by I Liheslatu~iir~ 
Glinhnn and after such consideratii.:i. did agree, on the 19'"ay of April, lii00, to pass said bill notwithstandi~ng 
the veto of 1Mngn'lnlierz Giinl~ilr~ by _i i ate of Tive1i.e (12) members. 

Speaker 
Atte9tea:- 

.; ~ ; :,,, ,' 
', ,~+ 

. /  , 1 <' ,/; . , ,, /, ,, ,:,.,/ , / -- / , *  ~. ,/ .,. / ' 
-- 

I' - - - ->./" 
, JOANNE M:S. BR'O~SN 

Senator and Legislative Secretary 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ~ ....................................... . 

This Act rvas received by IM::,:  r'lnirell G~inlrni~  this day of 

2000, at d i ! t  )ck -- .hl. 

- -  

CARL T. C .  GUTIERR!:,! 
1 l ~ f l l ~ 1 7 ' ~ l ~ ~ l t ' l ~  ~ 1 1 ~ 1 1 1 [ 1 1  

- 

As. -tnnt Staff Officer 
>.! iyn'liii~r's Office 

D,1te: - -- 

P~iblic Larv No. - 



MINA'BENTE SINGKO NA LIHESLATCRAN GUAHAN 
20UO (SECOND) Regular Session 

CERTIFICATION OF PASSAGE OF AN ACT TO I MAGA'LAHEN GUAHAN 

This is to certify that Bill No. l(3-5!, "AN ACT TO REPEAL A N D  I<t FNACT 550 OF P.L. NO. 25-74, TO 
AMEND g5151(a) OF PART F, ARTICLE 2, CHAPTER 5, DIVISION 1 C)F TITLE 5 OF THE GUAM CODE 
ANNOTATED, AND TO AMENL) $16 OF CHAPTER V OF P.L. NO. 1-72,  RELATIVE TO C O N T M N I ;  
DISCUSSIONS WITH THE EXECUIIVE BRANCH PGGARDING THI: FINANCIAL POSITION OF THE 
COVERhTvIENT OF GUAM; AND ' I ( )  ALLOW GMH.4 TO HIRE THE I'IIRSONIU'EL NEEDED TO OPERATE 
THE HOSPITAL, SUBJECT TO EUDGET LIMITS Ah73 THE REI(:)MMENDATIONS OF THE PIJC 
1IANAGEMENT AAUDIT; TO AilTHORIZE THE TEMPORARY ;\IIOVE STEP RECRUITMENT FOR 
QUALIFIED MEDICAL STAFF; AM3 TO AUTHORIZE QUALIFIED RETIRED MEDICAL STAFF TO FILL 
VACANT POSITIONS," returned \i-:t!lout approval of I Mnyn'lnire~~ Ciiril:,rri, was reconsidered by  I Liheslaturn~r 
Giinkan 'md after such consideratioll. did agree, on the 19*day of April, 21?iiO, to pass said bill notwithstanding 
the veto of I~Maga'lali~~i Ciinllnli by .I \wte of T~.ielvc (12) menlbers. 

Attested: 

ANTONIO R. UNPINGCO 
Speaker 

-- 

JOANNE M.S. BROIL '4 
Senator and Legislative Secretary 

-. 
; .i, A'+ \\.-< ",, -..;.. > 2 ;,.- 1 - ,  
. .. . . 'I. , :LC,. t i i  L. i , :.i;';:';; c: IL ,~ , ; , ; ; I  this ~ ~ :Lir:y of 

-- - 
As-i3rant Staff Officer 

A!.; :n'lniii's Office 
-4 ['PROVED: 

- 

CARL T. C .  CUTIERIZ!I 
I IV~IZ;;~'~O/IP!I G~/[i;i~ii 

i).lte: 

I'ublic L a ~ v  No. -- - 



MINA'BENTE SINGKO NA LIHESLATURAN GUAHAN 
2000 (THIRD) Special Session 

Bill No. 1 ( 3 4 )  
As substituted and amended 
on the Floor. 

Introduced by: Committee on Rules, 
Government Reform, 
Reorg'mization and 
Feder'll Affairs 
by request of I Maga'lahen 
Gztiiliilil in accordance with 
the Organic Act of Guam 
Mark Forbes 
F. B. Aguon, Jr. 
E. C. Bermudes 
A. C. '6laz 
J. M.S. Brown 
E. B. Calvo 
M. G.  Camacho 
L. F. Kasperbauer 
A.C. Lamorena, V 
C. A. Leon Guerrero 
K. S. lloylan 
V. C l'angelinan 
J. C. SL1las 
S. A. Sanchez, I1 
A. R Unpingco 

AN ACT TO REP? ?L f l N D  REEIVACT s50 OF P.L. NO. 
25-74, TO M E N D  §5151(a) OF PART F, ARTICLE 2, 
CHAPTER 5,  DIVISION 1 OF TITLE 5 OF THE GUAM 
CODE ANNOTATED, AND TO AMEXD 516 OF 
CHAPTER V OF P.L. NO. 25-72, RELATIVE TO 
CONTINUING DISCUSSIONS WITH THF EXECUTIVE 
BRANCH REGARDING THE FINANCIAL POSITION 



OF THE GOVERNMENT OF GUAM; AND TO ALLOW 
GMHA TO HIRE THE PERSONNEL NEEDED TO 
OPERATE THE HOSPITAL, SUBJECT TO BUDGET 
LIMITS AND THE RECOMMENDATIONS OF THE 
PUC MANAGEMENT AUDIT; TO AUTHORIZE THE 
TEMPORARY ABOVE STEP RECRUITMENT FOR 
QUALIFIED MEDICAL STAFF; AND TO AUTHORIZE 
QUALIFIED RETIRED MEDICAL STAFF TO FILL 
VACANT POSITIONS. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

Section 1. Legislative Intent. Restrictions on non-critical bring 

must remain in place. 

The current debate between the Executive and Legislative Branches 

regarding the hiring policies of the government o f ' ~ u a m  during FY2000 has 

produced valuable exch'111ges of information betxvcen the two (2) Branches. 

The preliminary exchange of information reveals the following: 

An estimated Forty-four Million Dol1;lrs ($44,000,000) in annual 

payroll reductions xvas the result of the t\vo (2) early-out programs 

allowed by law d~ir ing FY2000. The amount of savings estimated for 

FY2000 is approsir~iatelv Thirty-four Mil:ic)n Dollars (S34,000,00Clj. 

These savings allo\\-d the Govertunent to avilid a Twenty-seven Millioil 

Dollar ($27,000,000) L.udget shortfall. 

Over one tho~:.iand t ~ v o  hundred (1,2(!0 I government employec,~ 

chose to leave the Yoverrunent vol~~i.ltnri/l/ under the two (2) programs. 

No employees wer~ .  laid off. No pav cuts o r  reduction in work hours 

Ivas necessary. 



The general fund budget for personnel is sufficient to cover the 

regular payroll obligations for FY2000 if surpluses from certain agencies 

are reallocated to other agencies with shortfalls. 

While regulc3r payroll obligations can be met, howevfr, 

expenditures for o\,er-time pay have exceed the budget ceiling for 

FY2000. The administration has effecti\.ely reduced over-time 

expenditures from an annual average of Nine Million Dollars 

($9,000,000) annual11 to Five Million Five Ei~indred Thousand Dollars 

($5,500,000) this fiscal year. This amount is Three Million Dollars 

($3,000,000) higher them the amount originall\. budgeted by I Liheslntzlrn~l 

Guiihan for FY20011. The additional overtime expenditures creates a 

possible Two Million Eight Hundred Tho~~sand  Dollar ($2,800,000) 

shortfall in Executil-c Branch payroll for FY2000. 

Due to the continued downturn in tht, Island's economy, actu'll 

expenditures for v21-iix1s public assistance pj-ilirams and the Medically 

'hdigeilt Program ( :.I!PW) for ciur f;,milies rr,,vi ir need continue to riss, 

and also exceeds l>rc7jections nriginallv r n ~ ~ i i c  bv the Executive and 

Legislative Branch?.. The Executive Branch l-,~:dget request of Sixty-fivc 

Million Dollars (S63.!300,000) for the Depart~~ient of Public Health and 

Social Serx.ices ("Dl'ilSS") and the Sixty bliliion Dollar ($60,000,000~ 

budget adopted by 1 i i i l i ~ ~ i i r t i ~ l . i l i 1  Glliilli~?i for Tr'i2000 will iiot f ~ ~ l l y  fund 

the increased demar:ii for assistance to our 17t'idy families. The budgcit 

shortfall is estimatc:ti at T\vel\,e Million t i 3  Fifteen Million Dollars 

($12,000,000 - Sli?,O['i 1,000) for FY2000. 



Hozuever, more accurate information is difficult to obtain due to 

continued problerrs in implementing the Fi\-e Million Five Hundred 

Thousand Dollar (55,500,000) AGUPA benefit management system of 

DPHSS. 

The Executive Branch continues to implement the new financial 

management system ("FMS") to better calculate the current financial 

status of the government of Guam. Hoi~jever, the FMS currently cannot 

detail actual revenues collected, actual expenditures by budget 

categories and other important budgetary information necessary for 

both Branches of government to successfully manage government 

resources. 

Until more complete information is exchanged between the Executive 

and Legislative branches. I Lilieslntzirn~l Guiihnn finds that the current policy to 

allow hiring for only certain critical positions, such as teachers, medical 

professionals, public safet~.  officers and social workers is still necessary and 

prudent at this time. W!>.2t 1:t:ii. rn-onev may b e  , .: ii!;?b!e must be saved tr? 

hire only the most critic:~!lv needed personnel in order to protect the most 

f~mdamental government s'?rrices needed. Furtherir~ore, the needs for public 

assistance and MIP, as ~\-t ,!l  as the over-time oblig,:tions of the General Fund 

must still be addressed. 

As a result of these >l;;nificant fiscal challenge.. facing the government, I: 

is finallv determined thz,t it ~vould be premature to lift the General Fund 

hiring freeze at this time ~ii-itil the financial status of the government of Guanl 

is more accuratelv determineci and it is certain that ekisting obligations will be 

met. 



I Liheslaturan G~ldiliii: remains committed to ~vorking diligently with the 

Executive Branch to resolve the financial problems facing the government of 

Guam this fiscal year. I Liheslaturan Guihan shall continue to exchange 

information with the Executive Branch and seek meaningful compromises to 

insure that essential gover~iment services are provided without increasing the 

already heavy burden taxpavers must carry to support their government. 

I Lilzeslatt~ran Guilziiil further finds the following: 

Since the issuance of the Attornev General's opinion in January, 

hiring has nonetheless occurred in the Executive Branch. Nurses, 

medical technicians and administrative employees were hired at the 

Guam Memorial Hospital. Teachers and other employees were hired at 

the Guam Community College. Directors were hired for various 

agencies. All these l-iirings violate the interpretation of the hiring freeze 

opinion of the Attornev General. To date, all these employees remain 

employed with the sovernment of Guam. No certifying officer has been 

prcsecuted bv the :\ttornev General. Thesc liirings prove that critic21 

positions could bi. filled by the Executivi. Branch without fear of 

prosecution or vio!~tion of la~v.  The Executi\e Branch has always had 

and continues to h2i.e the power to hire. 

The Courts x i i ! ;  soon decide ~vhether tiii. opinion of the Attornev 

General or 1 Liilc.sli;i:!inti G:iii/lnil \\-it11 regarti. to restrictions on hiring: 

shall prevail. I f  thc Court sides with the Att ,>~iwv General, 1 Maga'lahei: 

GliBirniz can hire critiiallv needed positions, a-: \\re11 as any other positio~i 

he deems necessar:,.. !f the Court sides \vit!: I Li/leslnfllrarz Gi~dhan, f 

Mri:;il'lairiliz Glii?l~ilil ic?n hire critically needed positions. Either wav thc 



Court decides, 1 Mrz,qa'lnherz Guihnn can hire critically needed positions 

immediately. 

I Liheslntzlrnn Guihan urges I Mnga'lnl~t~ir Gtlihan to begin hiring 

critically needed positions while the Court iiecision remains pending. 

The legal difference of opinion does not justify any action that would 

threaten the l~ealth, education, safety and welfare of the people of 

Guam. 

Section 2. (a) Legislative Intent. Exemption of the Guam 

Memorial Hospital Authority ("GMHA") From Any Restrictions on 

Hiring Needed Personnel to Insure the Safe Provision of Essential 

Hospital Health Care. The Guam Memorial Hospital Authority 

("GMHA") is the Island's only civilian hospital available to the majority 

of Guam's people. GMHA currentlv faces a number of critical problems 

that require legislative action to insure GMIIA can provide improved 

services to the peo;.ic of Guam. 

Despite two ( 2 )  rate increases in the pzst twelve (12) months, 

totaling 2n estimattcl. Thirteen hlillion Dollars f5?3,000,000) in additional 

annual billing re\-cnuc, GMHA continues to struggle financially. 

GMHA continues tc collect significantlv belo\\. actual billings, reducinfi 

the amount of d o l l ~ r .  actuallv collected from the two (2) rate increase.. 

Nonetheless, the rErt, increases add to the zlrcadv significant burdens 

for paving customeri of GMHA. 

The prelimin2 r,: results of the Public L t i  iitv Commission ("PUC") 
- 

management audit rt;~juirecl bv 1 LilzrsIlztliran ~~;/~iilair last Vear reveal that 

GMHA can imprc>\.e its non-clinical n ~ i d  support perforrnancc 



significantly, saving between Two Million Four Hundred Thousand to 

Three Million Six Hundred Thousand Dollars ($2,400,000 - $3,600,000) 

annually. Despite these findings, most of the recent hires at GMHA 

were for non-clinical positions. 

Conversely, the audit revealed a need to increase direct funding 

for patient care delivery by One Million Two Hundred Thousand 

Dollars (51,200,000). The Three Million Dollars ($3,000,000) in estimated 

annual savings from non-clinical services ~vould more than offset the 

increased costs needed to fund patient care delivery. 

The audit further revealed that GMH.4 can generate a one-time 

savings in inventorv and materials manage~nent of almost One Million 

Dollars ($1,000,000) and as much as T ~ v o  Million Four Hundred 

Thousand Dollars (57,400,000) by improving receivable management of 

billings to Medicare and self-paying customers. 

Clearly, the I'UC audit shows kev awas that GMHA can s a w  

mor;e)- for ciirect patier1.k c x e  by redl-icing aiir?;inistrative inefficiencies. 

GMHA also continl.:es to remain silent on i : i  intentions to collect the 

Four Million Five l iiinclred Thousand Dollars ($4,500,000) owed to it by 

the Guam Memorial Health Plan ("GMHP") 211d affiliated companies for 

services rendered ;.;-lor to 1997. This sett1e:;:tint amount was reduced 

from Eleven Mil1ic:i ilciliars (511,000,1300) an~i  agreed to by GMHA anit 

GMI-11' late last veil.. H~i~~ t ' i ' ~~ i . ,  all efforts L.\. GMHA to collect from 

GMHP ceased at t!-ir' beginning of the year. Additional amounts are 

owed by GMHP to GMHA for 1998 and 1999. Meanwhile, hundreds of 

GMHA patients noli- are receiving direct billint;s as a result of GMHA's 



failure to collect frorn GMHP. Ironically, GhlHA continues to bill the 

innocent patients, ~trhile avoiding action against GMHP. 

GMHA has also failed to collect an estimated Eight Million Dollars 

($8,000,000) owed bv the Medically Indigent Program and Medicaid, 

despite significant local and Federal funding for these programs it1 

FY2000. According to the Executive Branch, this figure is now in 

dispute between GMHA and DPHSS a awaits reconciliation. 

Hozuever, the Exec~itive Branch has indicated that a substantial amount 

of MIP payments are nonetheless due for GMHA. Payment of some 

portion of the disputed amounts at this time could help GMHA 

significantly at this time. 

I Lilzeslnt~lr~zr~ C7uilznn finds that GMHA can significantly improve 

its financial positioli in the coming months a i  a result of the recent rate 

increases, improvec! control of non-clinical operations and collecting 

from MIP, GMHP '>!sd other large debtors. CMI-IA can then re-invest 

these savings h-rto i!i:.ect mtient care services, :hereby improving health 

care services to the r:eople of Guam. 

To assist this effort, 1 Li/leslatziriliz G~i;i!;.lrl  finds it must provide 

maximum hiring ilexibility to GMHA to hire nil clinical support 

positions needed, \,,.i~ile reorganizing and stri,amlining its non-clinic,:l 

operations. GhIHA taces critical shortages k key clinical positions th;:k 

must be addresseii. bevond the positions ;illowed bv Public Laxv 

Numbers 25-98,25-7-! and 25-73. 

(b) Not~vithi~anding any otl-ier provibion of law, §SO of Publlc 

Law Number 25-7.: shall i l o t  a p p l ~  to the (;uam Memorial Hospit;li 



Authority. The Guam Memorial Hospital Authority is hereby 

authorized to hire employees necessary to insure the delivery of quality 

health care services, except as constrained by its availability of funds and 

while working tolvards compliance with the February 17, 2000 

management audit executive briefing performed by the Public Utility 

Commission and its management audit consultants. 

(c) Section 50 of Public Law Number 25-74 is hereby repealed artd 

reenacted to read as follows: 

"Section 50. Hiring Freeze Applies to Autonomous 

Agencies, Except for the Guam Memorial Hospital Authority. 

Notwithstanding any other provision ot law, §I9 of Chapter IV of 

Public Law \-umber 25-72 shall hereby apply to autonomous 

agencies of the government of G L I ~ ~ ~ I ,  except for the Guam 

Memorial Ho>;pital Authority, and e x c e ) ~ i  as provided for in §14 of 

this ,4ct." 

(d) Not1vitl7:-anding any other pro1.i-ion of law, g28 of Public 

L a ~ v  Number 25-9'; shall i ~ o f  applv to the Ciuarn Memorial Hospit~l  

Authoritv. 

19 Section 3. Legislative Intent. Requesting Approval of Above Step 

20 Recruitment Author iza t i~ i~  as Submitted by the Guam Memorial Hospital 

21 Authority ("GMHA") to ti:= Civil Service Commicsion. For manv years i t  

22 has been the policy of tht; government of Guam tcr ,?!lotv an agencv to recruit 

23 nbo1.e step for certain critical position titles thak ~.egularlv lack a pool of 

24 q~lalified candidates. T11i.q policy is incorporated irikn the general powers of 



the Civil Service Commission and above step recruitment is a limited time 

incentive that lasts only a5 long as the specific position(s) shortage remains. 

It also has been policy to allow certain critical positions within the 

government of Guam, such as nurses or teachers, to be filled by retired 

persons who possess the expertise and experience to qualify for vacant 

positions in the absence of enough qualified emplovees already employed. 

Both of these policies can be changed through the merit system when a 

government entity no longer has difficulty attracting enough qualified labor. 

GMHA has utilized both of these policies to attract sufficient qualified health 

professionals. 

Unfortunately, it 11'1s become evident t h ~ t  recruitment difficulties 

continue to threaten GMHA's ability to improve and maintain the quality ot 

health care deserved by t!l.e people of Guam. 

Ln January of this b.ear, GMHA submitted n request for "difficulty of 

rwruitment above-step-~JV" authorization to the Civil Service Con~mission. 
, . -  . . 

id bate  the ic~iXl;~:S:,;G;; I:.::< i ! 3 !  ;:ik?ci on the req~lt  ii. 

The shortage of nurbes has reached a crisis s t ~ t e  and requires immediate 

action from I Liizeslirtiirn~: C~~ii/lirii in order to protrct the public's healthcar.? 

interests. I Liheslatiirai: G~~iilrtzil finds that GXlilA requires emergency 

'ipproval of their request chill pending before the Ci? il Service Commission i : ~  

order to address tlieir cri:ii,tl shortage of nurses. 

I Lihesiiltl~rarz Gildl:.i!~ requests immediate zciio~i by the Civil Servicc 

Commissiori on the subnii;sion by the Guam Mei;lorial Hospital request fol. 
~. 

above step recruitment p ~ i :  for Staff Nurse I and St;:;; x ~ ~ r s e  I1 positions. 



Section 4. Adoption of the "Health Care Professional Hourly Per 

Diem Pay Policy" as Part of the Administrative Manual of the Guam 

Memorial Hospital Authority. (a) Legislative Intent. The Guam 

Memorial Hospital Authority ("GMHA") faces a chronic and critical 

shortage of medical professionals. I Liheslnttirnn GzlRhan intends to allo\v 

GMHA the maximum flexibilitv in attracting and retaining qualified 

employees to insurc that the highest qualit\. health care is available to 

the people of Guam at all times. 

As part of its Administrative Manual, GMHA has developed a 

"Health Care Professional Hourly Per Diem Policy." The intent of this 

policy is to allo\.i. the recruitment of medical professionals to 

supplement its existing manpower resources in the clinical care areas, 

and to pay these pr~~fessionals on an hourly L J ~ V ,  diem basis. 

While this pa\.ment policy has been presented to the Civil Service 

Commission for ayproval, I Liileslnt~~riiir Gi!:i:;nn finds that irnmediatc 
. . 

approval oi GL!H&-'; hourly per riierrz policv r \ : i l  serve the public interest 

if it is enacted into !:;L'. 

(b) Adoption. The proposed C;.<~am Memorial Hospitd 

Authoritv's "Healt!~ Care ProfessionalHour1;- Per Diem Pav Policy" 2.5 

contained as i?attachment 1 is hereby a-lopted by I Lik r s la t l~ rn ;~  

G~ilihalz for immedi,? t r 2  implementation bv the. i;uam Memorial Hospiti?i 

Authority. 

Section 5. Section 5!51(a) of Part F, Article 2 ,  Chapter 5, Division 1 of 
7. 

i ltle 5 of the Guam Code -\r~notated is herebv rclr~ci: .:d to read as follows: 



"(a) General Authority. For the purpose of procuring the 

services of account'mts, physicians, lawyers, dentists, licensed nurses, 

other licensed health professionals and other professionals, any 

governmental bod\. of Guam may act as a purchasing agency and 

contract on its own behalf for such services, subject to  t h s  Chapter and 

regulations promulgated by the Policy Officc., but this Subsection shall 

not  authorize the procuring of such services where any given 

governmental bod!. is otherwise prohibited from procuring such 

services." 

Section 6. Section 16 of Chapter V of Public Law Number 25-72, as 

repealed and reenacted by 514 of Public Law N ~ ~ m b e r  25-74 and further 

repealed and reenacted bi- 521 of Public Law Number 25-98, is hereby amendcii 

to read as follo~vs: 

"Section 16. Filling of Teaching, School Health Counselors, 

Nursing and Licen.;? Health Care Profession:l Vacancies. 

?<o t~ i t~ l .~ ta :~c i in~~  o ti:!; provisions clf sS19 and 7-L of Chapter IV of this Act, 

all funds appropri-trd for the teaching, sciinol health counselor ar.d 

nursing positions licied in 'Attachment B' oi this Act, and for positior~i 

of certified registerid or licensed health c.1-e professional ancillar~. 

service personnel e::iploved at the Guam Mc:;:orial Hospital Authorit\., 

the Department C L  Mental Health and 5::ixtance Abuse and t h . ~  

Department of 17uL~!i~ Health and Social Seri.ices, that become vacant 

after the enactment !lercof shall not be autor~~aticallv de-appropriated 

Such funds may be ii.sed bv the appointing a~L:thnritv to fill these vacant 



positions. However, during the period of time that a position remains 

vacant, all unspent funds shall be deposited into the Rainy Day Fund as 

provided in ss23-25 of Public Law Number 25-72. To the extent that 

public law allows the re-employment of retired employees who retired 

from the Government of Guam Retirement Fund to be hired for nursing, 

and certified registered or licensed health care professional ancillary 

service positions, all such retired persons hirtd hereafter shall be hired 

at entry level Step 4 for the applicable vacancv." 



ATTACHMENT 1 

GUAhl31EMOKI.iL HOSPITAL AUTHORITY 
.iDILlINISTRATIVE MANUAL 

1 TITLE:  Health Care  Profer<~i>lial Hourly Per  Diem Pay Pol~cq I 
PURPOSE: 

To establish pay policy and the administrcrtive pro~cdures  for the compensation and 
employment of Hi?iirly Per Diem Health Carc Prof~.\\ionals. This will allow GMH to 
establish a pool o i  qualified professionals willing to \\,irk limited hours to supplement tile 
Guam Memorial Hobpital's full time and part-time woiiiorce. 

PAGE 
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POLICY: 
The Guam M e m o r ~ ~ ~ l  Hospital has established a health cure professional pool to allow for the 
supplcmental covel-.ye of open shifts in the clinicr~l ' i x e  work environment which will 
augment the pool ni professionals available for work at GMH as well as  provide opportunity 
for health care profc\iionals to remain active and current in their clinical skills. 

N U M B E R  

6301-17 

Eligibility to Participate: 
Health Care P r o f t ~ ~ i o n a l s  are defined as Reg i~ t e r e~ !  Xurscs. Technologists, Therapisls. 
Pharlnacists or ot!?t,v licensed proSessionols as dzSincLl by the Dictionary of Occupation~il 
Titles as "0" or ' . I '  L !;~ssific;~tions. 

ORIGIZIATION 
DATE 

1 /25/2000 

APPROVED 

Compens:~tion: 
Coriipens;irion of 111~. i i:al:h Cnrc ProS~ssionnls pariicip.~til;; ! , I  thc pool shall be in accordance w.:!~ 

tlic c.slabli\i.~,.: :ill-incliisi~e houri? rare cornpensail,, bchcdule attached liereto as Scheduic 
A. 

No bcnzlits :ire prirv!.i:I. 
Hourly compcnsnrio:! '. . i l l  hi. provided \\it11 con~pcnc:lriiin 5, . I 5  titnl:s the liourlp rare for work $ 9 1 :  

G~i\.ernriicn, . '  Gucitn cst:ihiishcd trolid:~ys. 
1 : d d i i i ~ l  I . t t ~ ( i n  such J> ccrtlfic:it~i,n pa). 'UII i pii). c:ili-h:ick pay. wszkend or sh!? 

dittsri.titinl\ :, i:! hi. paid. 
Emplo?mcnt Requi;-t.n;ents: 

RESPOKSIBILITY 
Nursing Adn?~nistrat ion 

Personnel Dspt. 

Cuircnr or tctiipil~ir! ( ;l:;im Liccnsr. 
Pli)s~ci.in ssrtific~it~,.: oiph).\~cal firncss. 

Sucx\sI'~!l ~nlliy;ciir'.- ~ f ( ; \ l I I  i!ru:r sc ic~n ani! iR testins. 
Proi)Soicuncni ~~.rri:tc.~tion i n  ACLS1BCI.S cir PI .S/K;\LS .i- rciluiii.d. 
.+\ttc!idanc ol (jhl11 (::.;nl:llion (Hours in  r~ricntntir~i~ nil! hi. ; , . : J ) .  
P:irti~.ipants m:iy i!or 1 . .  3 c11rrctit fill1 time or p:lrt tiiric i.rnl-l\ '.:c of thl: Guam h1crnorial Hospital , i  



the Governrlicnt of Guam. 

PROCEDURE: 
1. Appl~cant  cmniplctes an eniployment application. 

2. Personnel llcpartrnent arranfes for an interview as :~ppropriate 

- 
3 .  Applicant ih >-hcduled for orientation 

& Appl i~an t  c x c ~ u t c s  a Lctter of Asrcernent regarJ111g tcrms and conditions o f  Per Dicni 
Employmer~t. 

5 .  Applicant's n.imc and work hours are subrnittcd for i~r~rnedinte scheduling. 

6 .  After initial hcheduling, applicants may sign up fhr uncovered shifts as desired. Listing o r  
available sl!l<l, will bc postcd and can be faxed to P<r Iliem Employees. 

7 .  Per Diem Employees are to cont;ict the Stalling Coordinator at least once a month ti] 

cooidinate :in) desired changes in schrduline. 

8. Pcr Diem r:riiplo>ees who arc unnblc to work schcdl~lcd times must give four (4) hours notlcc 
to thc sched~tling supervisor. 

9. Per Dicm I:~iiployees with Military ohligations u h o  are working when recalled will 
imrnediatcl) ni~tify the HendIChargc Nurse who ut!l arrange for immediate endorsement o f  
clinical intvrrnation and the immediate rclcnse I)! thc employee. Military employees 
schcdulcd 8 , '  i iork and rccnlled to duty will no:;!\ rhc scheduling supervisor or nursing 
superbisor vr: i:u[y. 

LO. P:r Diem t :;!.lojccx can obtaiii pai.chccks from 11,: ?<ursing Administration Office bctwccn 
?:30pn1 and i:OOpm on Payday. 



Job Title 

Staff Nurse I 

StafCNurse I1 

Hospital Radiological Technologist I 

Hospital Radiologic Technologist 11 

Nuclear Medicinc Technologist 

Ultrasound Technologist 

Hospital Physical Therapist I 

Hospitsl Physical Thcrapisl I1 

hledical Laboratory Tcchno!osist I 

)vIcdical L:i!,c~~it,cr~~ Tccl:::~lp;~;~ 11 

1ii)spitnl Rcipii-.iti>~-y Thcrayikt I 

Ht~spirn! Respiratory Thempiit !I 

Clinical Dic t~cim I 

C'!inical Dietician !I 

i'h:~rm:icist 

Schedulc A 
Compensation Schedule 

I'ay Grade 
Compensation Rateklour 

C1'111~cnhation is ~ c t  at i l cp  12 l o r  all j , . -1~iiiiIicnli~rn cxccpt Ph;i~zr~;\ci\~s i i i  .bill hi. p:ii~l a1 stsp 16 due to shonn;: 
(1~1ertiiliiiltion conll)cn.\:~tion ~prcvii~u,l) .c! h) CSC 
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MINA'BENTE SINGKO NA LIHESLATURAN GUAHAN 
2000 (THIRD) Special Session 

CERTIFICATION OF PASSAGE OF AN ACT TO 1 MAGA'LAHEN GUAHAN 

This is to certify that Substitute Bill NO. 1 (3-5) "AN ACT TO REPEAL A.%D REENACT 550 OF P.L. NO. 25-74, TO 
A.k?END 55151(a) OF PART F, ARTICLE 2, CHAPTER 5, DIVISION 1 OF TITLE 5 OF THE GUAM CODE 
,2NNOTATED, AND TO AMEND 516 OF CHAPTER V OF P.L. NO. 25-72, RELATIVE TO CONTINUISG 
DlSCUSSIONS WITH THE EXECUTIVE BRANCH REGARDING THE FINANCIAL POSITION OF THE 
GOVERNMEN OF GUAM; AND TO ALLOW GMHA TO HIRE THF I'ERSONNEL NEEDED TO OPERATE 
THE HOSPITAL, SUBJECT TO iiUDGET LIMITS AND THE RECOMMENDATIONS OF THE PUC 
MANAGEMENT AUDIT; TO AUTHOIUZE THE TEMPORARY ABOVE STEP RECRUUMENT FOR QUALIFIED 
MEDICAL STAFF; AND TO AUTHORIZE QUALIFIED RETIRED MEDICAL STAFF TO FILL VACAYT 
POSITIONS," was on the 14'"ay of April 2000, duly and reg 

NIO R. UNPINGCO 
Speaker 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ~~.~ 

This Act was received bv 1 MRS[I'JIZIIEII Gl~iil~aiz this day of ,2000, 

a t  o'clock .M. 

APPROVED: 

-- 

CARL T. C. GUTIERREZ 

Assistant Staff Officer 
Mnp'lahi's Office 

Date: 

Public Law No. 



MINA'BENTE SINGKO NA LIHESLATURAN GUAHAN 
2000 (THIRD) Special Session 

Bill No. 1 (3-S) 
As substituted and amended 
on the Floor. 

Introduced by: Committee on Rules, 
Government Reform, 
Reorganization and 
Federal Affairs 
by request of I Maga'lahen 
Guiiizan in accordance with 
the Organic Act of Guam 
Mark Forbes 
F. B. Aguon, Jr. 
E. C. Bermudes 
A. C. Blaz 
J. M.S. Brown 
E. B. Calvo 
M. G. Camacho 
L. F. Kasperbauer 
A.C. Lamorena, V 
C. A. Leon Guerrero 
K. S. Moylan 
V. C. Pangelinan 
J. C. Salas 
S. A. Sanchez, I1 
A. R. Unpingco 

AN ACT TO REPEAL AND REENACT 550 OF P.L. NO. 
25-74, TO AMEND 55151(a) OF PART F, ARTICLE 2, 
CHAPTER 5, DIVISION 1 OF TITLE 5 OF THE GUAM 
CODE ANNOTATED, AND TO AMEND 516 OF 
CHAPTER V OF P.L. NO. 25-72, RELATIVE TO 
CONTINUING DISCUSSIONS WITH THE EXECUTIVE 
BRANCH REGARDING THE FINANCIAL POSITlON 



OF THE GOVERNMENT OF GUAM; AND TO ALLOW 
GMHA TO HIRE THE PERSONNEL NEEDED TO 
OPERATE THE HOSPITAL, SUBJECT TO BUDGET 
LIMITS AND THE RECOMMENDATIONS OF THE 
PUC MANAGEMENT AUDIT; TO AUTHORIZE THE 
TEMPORARY ABOVE STEP RECRUITMENT FOR 
QUALIFIED MEDICAL STAFF; AND TO AUTHORIZE 
QUALIFIED RETIRED MEDICAL STAFF TO FILL 
VACANT POSITIONS. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

Section 1. Legislative Intent. Restrictions on non-critical hiring 

must remain in place. 

The current debate between the Executi1.e and Legislative Branches 

regarding the hiring policies of the government of Guam during FY2000 has 

produced valuable exchanges of information between the two (2) Branches. 

The preliminary exchange of information reveals the following: 

An estimated Forty-four Million Dollars ($44,000,000) in annual 

payroll reductions was the result of the two (2) early-out programs 

allowed by law during FY2000. The amount of savings estimated for 

FY2000 is approximatelj~ Thirty-four Million Dollars ($34,000,000). 

These savings allowed the Government to avoid a Twenty-seven Million 

Dollar ($27,000,000) budget shortfall. 

Over one tl~ousand two hundred (1,200) government employees 

chose to leave the government voluntarily under the two (2) programs. 

No employees were laid off. No pay cuts or reduction in work hours 

was necessary. 



The general fund budget for personnel is sufficient to cover the 

regular payroll obligations for FY2000 if surpluses from certain agencies 

are reallocated to other agencies with shortfalls. 

While regular payroll obligations can be met, howeiier, 

expenditures for over-time pay have exceed the budget ceiling for 

FY2000. The administration has effectively reduced over-time 

expenditures from an annual average of Nine Million Dollars 

($9,000,000) annually to Five Million Five Hundred Thousand Dollars 

($5,500,000) this fiscal year. This amount is Three Million Dollars 

($3,000,000) highrr than the amount originallv budgeted by I Liheslaturan 

Guilzan for FY2000. The additional overtime expenditures creates a 

possible Two Million Eight Hundred Thousand Dollar ($2,800,000) 

shortfall in Executive Branch payroll for FY2000. 

Due to the continued downturn in the Island's economy, actual 

expenditures for \.arious public assistance programs and the Medically 

Indigent Program ("MIP") for our families most in need continue to rise, 

and also exceeds projections originally made by the Executive and 

Legislative Branches. The Executive Branch budget request of Sixty-five 

Million Dollars (Sh5,000,000) for the Department of Public Health and 

Social Services ("DPHSS") and the Sixty Million Dollar ($60,000,000) 

budget adopted by I Liheslaturatz Gullzai~ for FY2000 will izot fully fund 

the increased demand for assistance to our needy families. The budget 

shortfall is estimated at Twelve Million to Fifteen Million Dollars 

($12,000,000 - $15,000,000) for FY2000. 



However, more accurate information is difficult to obtain due to 

continued problems in implementing the Five Million Five Hundred 

Thousand Dollar ($5,500,000) AGUPA benefit management system of 

DPHSS. 

The Executive Branch continues to implement the new financial 

management system ("FMS") to better calculate the current financial 

status of the government of Guam. Howczler, the FMS currently cannot 

detail actual revenues collected, actual expenditures by budget 

categories and other important budgetarv information necessary for 

both Branches of government to successfully manage government 

resources. 

Until more complete information is exchanged between the Executive 

and Legislative branches, I Liheslaftlran Guihatz finds that the current policy to 

allow hiring for only certain critical positions, such as teachers, medical 

professionals, public safety officers and social workers is still necessary and 

prudent at this time. What little money may be available must be saved to 

hire only the most critically needed personnel in order to protect the most 

fundamental government services needed. Furthermore, the needs for public 

assistance and MIP, as well as the over-time obligations of the General Fund 

must still be addressed. 

As a result of these significant fiscal challenges facing the government, it 

is finally determined that it would be premature to lift the General Fund 

hiring freeze at this time until the financial status of the government of Guam 

is more accurately determined and it is certain that existing obligations will be 

met. 



1 I Liheslaturan Guiilntz remains committed to working diligently with the 

2 Executive Branch to resolve the financial problems facing the government of 

3 Guam thls fiscal year. I Likeslnturan Guihatz shall continue to exchange 

4 information with the Executive Branch and seek meaningful compromises to 

5 insure that essential government services are provided without increasing the 

6 already heavy burden taxpayers must carry to support their government. 

7 I Likeslaturan Guiiknn further finds the folloxving: 

8 Since the issuance of the Attorney General's opinion in January, 

9 hiring has nonetheless occurred in the Executive Branch. Nurses, 

10 medical technicians and administrative employees were hired at the 

11 Guam Memorial Hospital. Teachers and other employees were hired at 

12 the Guam Community College. Directors were hired for various 

13 agencies. All these hirings violate the interpretation of the hiring freeze 

14 opinion of the Attorney General. To date, all these employees remain 

15 employed with the government of Guam. No certifying officer has been 

16 prosecuted by the Attorney General. These hirings prove that critical 

17 positions could be filled by the Executi1.e Branch without fear of 

18 prosecution or violation of law. The Executive Branch has always had 

19 and continues to have the power to hire. 

20 The Courts will soon decide whether the opinion of the Attorney 

21 General or I Lilzeslnturarz Gzilhan with regards to restrictions on hirings 

22 shall prevail. Ifthe Court sides with the Attorney General, I Maga'lailen 

23 Guiihan can hire critically needed positions, as well as any other position 

24 he deems necessary. I f  the Court sides with I Liheslaturan Guihan, I 

25 Mnga'2ahen Guiharr can hire critically needed positions. Either way the 



Court decides, I Mnga'lahen Gtlihan can hire critically needed positions 

immediately. 

1 Liheslaturnn Guihan urges I Maga'lnhen Guihan to begin hiring 

critically needed positions while the Court decision remains pending. 

The legal difference of opinion does not justify any action that would 

threaten the health, education, safety and welfare of the people of 

Guam. 

Section 2. (a) Legislative Intent. Exemption of the Guam 

Memorial Hospital Authority ("GMHA") From Any Restrictions on 

Hiring Needed Personnel to Insure the Safe Provision of Essential 

Hospital Health Care. The Guam Memorial Hospital Authority 

("GMHA") is the Island's only civilian hospital available to the majority 

of Guam's people. GMHA currently faces a number of critical problems 

that require legislative action to insure GMHA can provide improved 

services to the people of Guam. 

Despite two (2) rate increases in the past twelve (12) months, 

totaling an estimated Thirteen Million Dollars ($13,000,000) in additional 

annual billing revenue, GMHA continues to struggle financiallv. 

GMHA continues to collect significantlv below actual billings, reducing 

the amount of dollars actually collected from the huo (2) rate increases. 

Nonetheless, the rate increases add to the already significant burdens 

for paying customers of GMHA. 

The preliminary results of the Public Utility Commission ("PUC") 

management audit required by I Lilzeslnturall GuKhan last year reveal that 

GMHA can improve its non-clinical and support performance 



significantly, saving between Two Million Four Hundred Thousand to 

Three Million Six Hundred Thousand Dollars ($2,400,000 - $3,600,000) 

annually. Despite these findings, most of the recent hires at GMHA 

were for non-clinical positions. 

Conversely, the audit revealed a need to increase direct funding 

for patient care delivery by One Million Two Hundred Thousand 

Dollars ($1,200,000). The Three Million Dollars ($3,000,000) in estimated 

annual savings from non-clinical services would more than offset the 

increased costs needed to fund patient care delivery. 

The audit further revealed that GMIlA can generate a one-time 

savings in inventory and materials management of almost One Million 

Dollars ($1,000,000) and as much as Two Million Four Hundred 

Thousand Dollars ($2,400,000) by improvhg receivable management of 

billings to Medicare and self-paying customers. 

Clearly, the PUC audit shows key areas that GMHA can sa\,e 

money for direct patient care by reducing administrative inefficiencies. 

GMHA also continues to remain silent on its intentions to collect the 

Four Million Five Hundred Thousand Dollars ($4,500,000) owed to it by 

the Guam Memorial Health Plan ("GMHP") and affiliated companies for 

services rendered prior to 1997. This settlement amount was reduced 

from Eleven Million Dollars ($11,000,000) and agreed to by GMHA and 

GMHP late last year. Hozuever, all efforts by GMHA to collect from 

GMHP ceased at the beginning of the year. Additional amounts are 

owed by GMHP to GMHA for 1998 and 1999. Meanwhile, hundreds of 

GMHA patients now are receiving direct billings as a result of GMHA's 



failure to collect from GMHP. Ironically, GMHA continues to bill the 

innocent patients, while avoiding action against GMHP. 

GMHA has also failed to collect an estimated Eight Million Dollars 

($8,000,000) owed by the Medically Indigent Program and Medicaid, 

despite significant local and Federal funding for these programs in 

FY2000. According to the Executive Branch, this figure is now in 

dispute between GMHA and DPHSS and awaits reconciliatiol~. 

However, the Executive Branch has indicated that a substantial amount 

of MIP payments are nonetheless due for GMHA. Payment of some 

portion of the disputed amounts at this time could help GMHA 

significantly at this time. 

I Liheslaturntz Gtlrihan finds that GMHA can significantly improve 

its financial position in the coming months as a result of the recent rate 

increases, improved control of non-clinical operations and collecting 

from MIP, GMHP and other large debtors. GMHA can then re-invest 

these savings into direct patient care services, thereby improving health 

care services to the people of Guam. 

To assist this effort, I Lilleslntllran Gliiihan finds it must provide 

maximum hiring flexibility to GMHA to hire all clinical support 

positions needed, while reorganizing and streamlining its non-clinical 

operations. GMHA faces critical shortages in key clinical positions that 

must be addressed, beyond the positions allowed by Public Law 

Numbers 25-98,25-74 and 25-72. 

(b) Notwithstanding any other provision of law, §50 of Public 

Law Number 25-74 shall not apply to the Guam Memorial Hospital 



Authority. The Guam Memorial Hospital Authority is hereby 

authorized to hire employees necessary to insure the delivery of quality 

health care services, except as constrained by its availability of funds and 

while working towards compliance with the February 17, 2000 

management audit executive briefing performed by the Public Utility 

Commission and its management audit consultants. 

(c) Section 50 of Public Law Number 25-74 is hereby repealed nild 

reenacted to read as follows: 

"Section 50. Hiring Freeze Applies to Autonomous 

Agencies, Except for the Guam Memorial Hospital Authority. 

Notwithstanding any other provision of law, §19 of Chapter IV of 

Public Law Number 25-72 shall hereby apply to autonomous 

agencies of the government of Guam, except for the Guam 

Memorial Hospital Authority, and except as provided for in §14 of 

this Act." 

(d) Notwithstanding any other provision of law, §28 of Public 

Law Number 25-98 shall not apply to the Guam Memorial Hospital 

Authority. 

Section 3. Legislative Intent. Requesting Approval of Above Step 

Recruitment Authorization as Submitted by the Guam Memorial Hospital 

Authority ("GMHA") to the Civil Service Commission. For many years it 

has been the policy of the government of Guam to allow an agency to recruit 

above step for certain critical position titles that regularly lack a pool of 

qualified candidates. This policy is incorporated into the general powers of 



the Civil Service Commission and above step recruitment is a limited time 

incentive that lasts only as long as the specific position(s) shortage remains. 

It also has been policy to allow certain critical positions within the 

government of Guam, such as nurses or teachers, to be filled by retired 

persons who possess the expertise and experience to qualify for vacant 

positions in the absence of enough qualified employees already employed. 

Both of these policies can be changed through the merit system when a 

government entity no longer has difficulty attracting enough qualified labor. 

GMHA has utilized both of these policies to attract sufficient qualified health 

professionals. 

Unfortunately, it has become evident that recruitment difficulties 

continue to threaten GMHA's ability to improve and maintain the quality of 

health care deserved by the people of Guam. 

In January of this year, GMHA submitted a request for "difficulty of 

recruitment above-step-pay" authorization to the Civil Service Commission. 

To date the Commission has nof acted on the request. 

The shortage of nurses has reached a crisis state and requires immediate 

action from 1 Liheslaflrrniz Guihan in order to protect the public's healthcare 

interests. I Liheslaturan Guihan finds that GMHA requires emergency 

approval of their request still pending before the Civil Service Commission in 

order to address their critical shortage of nurses. 

I Liheslaturan Gliiiilan requests immediate action by the Civil Service 

Commission on the submission by the Guam Memorial Hospital request for 

above step recruitment pay for Staff Nurse I and Staff Nurse I1 positions. 



Section4. Adoption of the "Health Care Professional Hourly Per 

Diem Pay Policy" as Part of the Administrative Manual of the Guam 

Memorial Hospital Authority. (a) Legislative Intent. The Guam 

Memorial Hospital Authority ("GMHA") faces a chronic and critical 

shortage of medical professionals. I LihcsIat~iran Guihan intends to allow 

GMHA the maximum flexibility in attracting and retaining qualified 

employees to insure that the highest qualitv health care is available to 

the people of Guam at all times. 

As part of its Administrative Manual, GMHA has developed a 

"Health Care Professional Hourly Per Diem Policy." The intent of this 

policy is to allow the recruitment of medical professionals to 

supplement its existing manpower resources in the clinical care areas, 

and to pay these professionals on an hourlv per dienz basis. 

While this payment policy has been presented to the Civil Service 

Commission for approval, I Liheslatl~ra~z Glliihan finds that immediate 

approval of GMHA's hourly per diem policy will serve the public interest 

ifit is enacted into law. 

(b) Adoption. The proposed Guam Memorial Hospital 

Authority's "Health Care Professional Hourly Per Diem Pay Policy" as 

contained as Attachment 1 is hereby adopted by I Liheslaturniz 

Guzhan for immediate implementation by the Guam Memorial Hospital 

Authority. 

Section 5. Section 5151(a) of Part F, Article 2, Chapter 5, Division 1 of 

Title 5 of the Guam Code Annotated is hereby anzcnded to read as follows: 



"(a) General Authority. For the purpose of procuring the 

services of accountants, physicians, lawyers, dentists, licensed nurses, 

other licensed health professionals and other professionals, any 

governmental body of Guam may act as a purchasing agency and 

contract on its own behalf for such services, subject to this Chapter and 

regulations promulgated by the Policy Office, but this Subsection shall 

not authorize the procuring of such services where any given 

governmental body is otherwise prohibited from procuring such 

services." 

Section 6. Section 16 of Chapter V of Public Law Number 25-72, as 

repealed and reenacted by §14 of Public Law Number 25-74 and further 

repealed and reenacted by 921 of Public Law Number 25-98, is hereby amended 

to read as follows: 

"Section 16. Filling of Teaching, School Health Counselors, 

Nursing and License Health Care Professional Vacancies. 

Notwithstanding the provisions of §§I9 and 24 of Chapter IV of this Act, 

all funds appropriated for the teaching, school health counselor and 

nursing positions listed in 'Attachment B' of this Act, and for positions 

of certified registered or licensed health care professional ancillary 

service personnel employed at the Guam Memorial Hospital Authority, 

the Department of Mental Health and Substance Abuse and the 

Department of Public Health and Social Services, that become vacant 

after the enactment hereof shall not be automatically de-appropriated. 

Such funds may be used by the appointing authority to fill these vacant 



positions. However, during the period of time that a position remains 

vacant, all unspent funds shall be deposited into the Rainy Day Fund as 

provided in 9923-25 of Public Law Number 25-72. To the extent that 

public law allows the re-employment of retired employees who retired 

from the Government of Guam Retirement Fund to be hired for nursing, 

and certified registered or licensed health care professional ancillary 

service positions, all such retired persons hired hereafter shall be hired 

at entry level Step 4 for the applicable vacancy." 



ATTACHMENT 1 

GUAM MEMORIAL HOSPITAL AUTHORITY 
ADMINISTRATIVE MANUAL 

I APPROVED I RESPONSlBILITY I ORIGINATION / 
Nursing. Administration DATE NmER I I 

I TITLE: Health Care Professional Hourly Per Diem Pay Policy 

L2 
- ~~ ~ -~ 

Personnel Dept. 

PURPOSE: 
To establish pay policy and the administrative procedures for the compensation and 
employment of Hourly Per Diem Health Care Professionals. This will allow GMH to 
establish a pool of qualified professionals willing to work limited hours to supplement the 
Guam Memorial Hospital's full time and part-time workforce. 

POLICY: 
The Guam Memorial Hospital has established a health care professional pool to allow for the 
supplemental coverage of open shifts in the clinicalfcare work environment which will 
augment the pool of professionals available for work at GMH as well as provide opportunity 
for health care professionals to remain active and current in their clinical skills. 

I 1/25/2000 

Eligibility to Participate: 
Health Care Professionals are defined as Registered Nurses, Technologists, Therapists, 
Pharmacists or other licensed professionals as defined by the Dictionary of Occupational 
Titles as "O* or "1" classifications. 

Hours: 
Per Diem Health Care Professionals pxticipating in the pool may work a minimum of 4 
hours daily, up to a maximum of 30 hours per pay period. 

6301-17 

Compensation: 
Compensation of the Health Care Professionals participating in the pool shall be in accordance with 

the established all-inclusive hourly rate compensation schedule attached hereto as Schedule 
A. 

No benefits are provided. 
Hourly compensation will be provided with compensation set a 1.5 times the hourly rate for work on 

Government of Guam established holidays. 
No addit~onal compensation such as certification pay, on-call pay, call-back pay, weekend or shift 

differentials will be paid. 
Employment Requirements: 

l 0 f 3  

Current or temporary Guam License. 
Physician certification of physical fitness. 
Successful completion of GMH drug screen and TB testing. 
Proof of current certification in ACLSBCLS or PALSMALS as required. 
Attendance of GMH Orientation (Hours in orientation will be paid). 
Participants may not be a current full time or part lime employee of the Guam Memorial Hospital or 



the Government of Guam. 

PROCEDURE: 
1. Applicant completes an employment application. 

2. Personnel Department arranges for an interview as appropriate. 

3. Applicant is scheduled for orientation. 

4. Applicant executes a Letter of Agreement regarding terms and conditions of Per Diem 
Employment. 

5.  Applicant's name and work hours are submitted for immediate scheduling. 

6. After initial scheduling, applicants may sign up for uncovered shifts as desired. Listing of 
available shifts will be posted and can be faxed to Per Diem Employees. 

7. Per Diem Employees are to contact the Staffing Coordinator at least once a month to 
coordinate any desired changes in scheduling. 

8. Per Diem Employees who are unable to work scheduled times must give four (4) hours notice 
to the scheduling supervisor. 

f 

9. Per Diem Employees with Military obligations who are working when recalled will 
immediately notify the HeadICharge Nurse who will arrange for immediate endorsement of 
clinical information and the immediate release of the employee. Military employees 
scheduled to work and recalled to duty will notify the scheduling supervisor or nursing 
supervisor on duty. 

10. Per Diem Employees can obtain paychecks from the Nursing Administration Office between 
3:30pm and 5:OOpm on Payday. 



Schedule A 
Compensation Schedule 

Job Title 

Staff Nurse I 

Staff Nurse IS  

Hospital Radiological Technologist I  

Hospital Radiologic Technologist I 1  

Nuclear Medicine Technologist 

Ultrasound Technologist 

Hospital Physical Therapist I  

Hospital Physical Therapist I 1  

Medical Laboratory Technologist I 

Medical Laboratory Technologist I1 

Hospital Respiratory Therapist 1 

Hospital Respiratory Therapist I1 

Clinical Dietician I 

Clinical Dietician I1 

Pharmacist 

Pay Grade 
Compensation Ratemour 

Compensation is set at step 12 for all job classifications except Pharmacists who will be paid at step 16 due to shortage 
determination compensation previously set by CSC. 



Attachment "B" - Personnel I I 
1 I I 

Notes 
1 - Police Services Fund 
2 -Territorial Highway Fund 
3 - Solid Waste Operations Fund 

. 

4 - Customs. Agricultural and Quarantine Inspection Services Fund 
5 -Contractors License Board Fund 

7 5  



I MINA ' BENTE SINGKO NA LIHESLATURAN GUAHAN 
2000 (THIRD) Special Session 

VOTING SHEET 
Date: 411 9/00 

VETOED Bill No. l(3-S) 
Resolution No. 
Question: Notwithstandina the obiections of the Governor should Substitute Bill 1/3-S) 

be overridden? 

TOTAL 4 2 - 5  i 

CERTIFIED TRUE AND CORRECT: 

Clerk of the Legislature 

* 
3 Passes = No vote 

EA = Excused Absence 



OFFICE OF THE GOVERNOR 
GUAM 

APR 17 2000 

The Honorable Joanne M. S. Brown 
Legislative Secretary 
I Mina'Bente Singko na Liheslaturan G u h n  
Twenty-Fifth Guam Legislature 
Suite 200 
130 Aspinal Street 
HadWa, Guam 96910 

OFFICE OF THE LEGISLATIVE SECRETARY 

A:;K:!~'Y,'LEU(:A~CNT RECEIPT I 

Dear Legislative Secretary Brown: 

Enclosed please find Substitute Bill No. l(3-S), "AN ACT REPEAL AND REENACT $50 OF 
P.L. NO. 25-74, TO AMEND $5151(a) OF PART F, ARTICLE 2, CHAPTER 5, DIVISION 1 OF 
TITLE 5 OF THE GUAM CODE ANNOTATED, AND TO AMEND $16 OF CHAPTER V OF 
P.L. NO. 25-72, RELATIVE TO CONTINUING DISCUSSIONS WITH THE DCECUTNE 
BRANCH REGARDING THE FINANCIAL POSITION OF THE GOVERNhENT OF GUAM; 
AND TO ALLOW GMHA TO HIRE THE PERSONNEL NEEDED TO OPERATE THE 
HOSPITAL, SUBJECT TO BUDGET LIMITS AND THE RECOMMENDATIONS OF THE 
PUC MANAGEMENT AUDIT; TO AUTHORIZE THE TEh4PORARY ABOVE STEP 
RECRUlTMENT FOR QUALIFIED MEDICAL STAFF, AND TO AUTHORIZE QUALIFIED 
RETIRED MEDICAL STAFF TO FILL VACANT POSITIONS, which I have vetoed. 

I am very, very disappointed in what happened during the Special Session called by the 
Executive Branch for the purpose of allowing for the proper management of the government of 
Guam. Instead of lifting the general hiring freeze and providing for the needed appropriations of 
the government throughout the agencies, I Liheslatura, the Legislature, passed another piece of 
legislation which is just as inorganic as the prior provisions passed in Public Law Nos. 25-72 and 
25-74. Those prior provisions try to specify that only certain positions can be hired within the 
government. Now, in this most recent legislation, I Liheslatura has concentrated on onlv one 
w. The government as a whole is ignored. 

To restate our legal situation, it is simply not within the power of the Legislative body to specify 
day-to-day operations of the Executive Branch, either position by position, or agency by agency. 
This was spellat out specifically in the opinion of the Attorney General dated January 2, 2000 
and forwarded to the kgislative branch together with the bill, which was considered at this past 
Special Session. 

Attached please find a copy of another opinion, recently delivered to the University of Guam, in 
which the question of whether or not the Legislature has the power to exempt an entire agency 
from a general hiring freeze is answered. The Attorney General opines: 

Ricardo J. Bordallo Governor's Complex . Post Office Box 2950, Agana, Guam 96932 . (671)472-8931 Fax (671)477-GUAM 



Legislative Secretary; Bl(3-3'); veto 
April, 2000 - Page 2 

"We have considered the matter and conclude that under separation of power principles 
as embodied in the Organic Act the Legislature may not exempt entire agencies from a 
general hiring freeze. In making such an exemption from a general hiring freeze the 
Legislature has assumed the spending power that properly belongs to the executive 
branch alone." 

Bill No. 1 (3-S) was vetoed in order to quickly communicate to the legislative branch that, unless 
the Executive Branch is allowed to function in its proper role in handling government-wide 
problems, that our problems will continue. The provisions of the bill are illegal, whether the bill 
is eventually enacted into law or not. A certifying officer at our hospital still could not certify 
funds to hire in the face of a general hiring freeze throughout the government. 

The legislature needs to address the government's deepening problems throughout the 
government and lift the hiring restrictions on proper management. It is imperative that these 
problems be resolved. I transmitted a of the budget information requested by the members of 
the Legislature. After repeatedly asking senators if there is anythmg else they need, and being 
assured that all information was provided, Bill No. 1 (34) still complains that the legislature 
doesn't have enough information. The Executive Branch has done all that it can. The 
legislature's job cannot continue to be left undone; please continue working until the problems 
are resolved 

Attached also to this veto message is a copy of a notice of levy of approximately $7.6 Million by 
the Department of Revenue and Taxation against Guam Memorial Hospital Authority. This levy 
attaches funds that are due to the Guam Memorial Hospital ~uthori&, and directs that th& 
funds be paid to the Department of Revenue and Taxation. Unfortunately, this levy points out the 
financial distress our hospital is experiencing, since taxes have not been paid. While the 
Legislature, in the enclosed vetoed legislation, directed that hiring be done at the GMHA, and 
determined that only personnel need to be hired to solve this agency's problems, the Legislature 
acts as if it is completely unaware of GMHA's true financial condition. The Legislature has 
taken no action to salve this problem, as well as otber funding shortfalls throughout the 
government. 

In order to properly get a grip on our government's problems, the Legislature needs to provide 
the policy direction, and eliminate unnecessary mandates and government functions it deems 
less important. This is the job of a legisla&: to make policy; and to pass appropriations 
sufficient for the omtions of the Executive Branch for an entire fiscal vear. Neither of these 
has happened. 

Attached to this veto message, also, is information from the Guam Memorial Hospital Authority 
that specifies the financial condition of GMH. This indicates that all hiring that could have been 
done at the hospital, has already been done. The hospital does not have the finances to hire any 
additional personnel at this time. 

Guam Memorial Hospital is operating in the red now. It owes the Retirement Fund $2.2 Million 
on current payments to the defined contribution and defined benefit retirement plans. It currently 
owes $1 1.2 Million in withholding taxes to the government of Guam which every employer, 
government or private, is legally required to pay by law. It owes $4.0 Million to government 
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vendors such as the Guam Power Authority. It owes $3.5 Million to other vendors who supply 
pharmaceuticals, laundry, computers, and other items. It owes $1.2 Million to physicians. 
In Bill No. 1 (3-9, the Legislature instructs hiring at GMHA, yet the Legislature apparently will 
not deal with the financial condition within this agency. This is just one example. While hiring at 
this one agency is promoted, other government hiring and funding situations are completely 
ignored. 

To eliminate the hospital's tax liability, the Legislature needs to identify a fundiig source and 
appropriate the necessary funds to pay approximately $14 Million in tax debt. GMHA must be 
authorized to pay over this withholding tax amount in order to allow the government to 
reimburse the hospital for liabilities of welfare, Medicaid, and Medically Indigent Program 
(ME'). In addition to'an appropriation to clear tax liability, and in order to allow GMHA to 
operate in a normal fashion, includine the hirine of a~orovriate wrsonnel, an appropriation of 
at least $5 Million is necessary. Should the Legislature truly desire to put the hospital on a sound 
footing, the $5 Million needed appropriation must be raised to $8 Million. This would bring 
down the accounts payable to past due dates of 60 days or less. 

I know that we all want the best for our people and our island. The Legislature has to eliminate 
the general hiring freeze and appropriate the needed funds. 

Magamen ma an, Akto 
Governor of Guam 

Attachments: 1) copy attached for signed bill or overridden bill 
original attached for vetoed bill 

2) AG's opinion Ref: UOG 00-0389 

4) letter from hospital controller 

5) letter from hospital administrator 

cc: The Honorable Antonio R. Unpingco 
Speaker 
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Memorandum (Opinion) 

April 10,2000 

ReE UOG 00-0389 

To: Vice Chairman, Board of Regents 
University of Guam 

From: Attorney ~ e n e r a l f i  

Subject: Exemptions kern the Hiring Freeze 

HAfa Adai! We are in receipt of your letter of March 17,2000, in which you request information on 
the legal operation of the hiring fieeze with respect to certain positions within the University of 
Guam. The short answer to each of your four questions will be stated, followed by a restatement of 
the relevant statutes and a discussion of the reasons for our answers. 

REQUEST NO. 1: Is the University of Guam exempt h m  the hiring fieeze by virtue of its 
autonomous status? 

ANSWER. No, the University is not exempt on the grounds of autonomy. The statute 
that gives the University its autonomous status with respect to employment 
of personnel was irnpliedly amended by Section 11 of Guam P. L. 25-72 for 
the limited purposes of P.L. 25-72 

REQUEST NO. 2: The University of Guam hires part-time instructors on a semester-basis and 
regularly rehires them the subsequent semester. Does the hiring freeze 
prohibit hiring these instructors on a semester-basis? 
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ANSWER: The hiring freeze prohibits the hiring of part-time instructors. Section 12 of 
P. L. 25-72, which exempts the personnel of the University of Guam with 
respect to temporary limited-tenn appointments, is inorganic. 

REQUEST NO. 3: Is the employment contract of the UOG President, which was entered into on 
December 29, 1999, invalid as having been entered into in violation of the 
hiring freeze? 

ANSWER: The exemption from the hiring h z e  law for Directors by analogy may allow 
for the appointment of the UOG President. 

REQUEST NO. 4: Are employment contracts for the Deans of two colleges within UOG, the 
comptroller, and the Public Relations Officer, in violation of the hiring h z e  
if entered into before January 3,2000? 

ANSWER: The appointments of the Dean, the Assistant Dean, the comptroller, and the 
public relations officer are in violation of the hiring ffeeze. However, please 
see the discussion. 

STATEMENT OF FACTS: 

Certain laws are so relevant to the discussion that they should be quoted in 111. Section 12 of Guam 
Public Law 25-72, effective September 30,1999, (hereinafter "Section 12") provides: 

Notwithstanding any other provisions of law to the contrary, no funds shall be 
expended for any position filled subsequent to this Act, except for such exceptions 
noted in 511 of this Chapter, as well as a director or deputy director of an agency 
or department of the govenunent of Guam. 

Section 11 of Guam Public Law 25-72, as amended by Section 40 of Public Law 25-74, effective 
October 27, 1999, (hereinafter referred to as "Section 11") provides: 

Notwithstanding any other provision of law, all temporary and limited-tenn 
appointments shall not be renewed, and new appointments are hereby prohibited 
in Fiscal Year 2000. Teacher positions, and guidance and health counselors, within 
the Department of Education and personnel employed by the University of Guam, 
the Guam Community College, and employment survey workers in the Department 
of Labor, and census survey workers of the Department of Commerce, are exempted 
from this prohibition. This Section shall not apply to positions which are fully 
Federally funded. 
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Section 161 11 of Title 17, Guam Code Annotated, provides: 

Insofar as the provisions of this Chapter are inconsistent with the provisions of any other 
law, the provisions of this Chapter shall be controlling; and in particular but not by way 
of limitation, except as may be provided in this Chapter, no provision of any law with 
respect to employment of personnel, shall be applicable to the University unless the 
Legislamre shall speciGcally so state; provided, however, that the University may utilize 
in its operations the procedures and facilities provided by any such law or by the 
executive agencies of the government of Guam. 

DISCUSSION: 

In Attomey General Opinion GOV 00-0001, dated  an@ 3,2000, it was opined that the provisions 
of Guam P. L. 25-72 and 25-74 which purport to exempt certain specified positions within the 
government of Guam &om the general government-wide hiring keeze were inorganic. We have 
concluded that the inorganic exceptions are severable from the law imposing the hiring fkeze and 
thus a general government-wide hiring freeze with no exceptions for specific positions within the 
executive branch has been put into place as of September 30, 1999. 

We interpret your first question as asking whether the University might not be exempt from the 
hiring h e z e  simply because it is autonomous or is an autonomous agency. Based upon our reading 
of the law, we do not believe that being autonomous excepts an agency from the general hiring 
hex.. A review of the laws relating to the personnel of autonomous agencies leads us to conclude 
that the Legislature has the power to fkeze the hiring of new employees by autonomous agencies 
and the hiring freeze law was intended to and does h z e  new appointments at autonomous agencies. 

Although by law UOG has some of the properties of an autonomous agency, a review of the Guam 
Code Annotated shows that unlike such agencies as Guam Power Authority etc. there is no statute 
that specifically classifies the University of Guam as an "autonomous agency." The claim of the 
University respecting its autonomy in connection with the hiring freeze undoubtedly originates in 
17 G.C.A. 4 161 11, the provision that no law with respect to employment of personnel shall apply 
to the University unless the Legislature shall specifically so state. 

As you how,  the laws respecting employment of university personnel are found in Chapter 16, Title 
17, the "charter" of the University of Guam. Academic personnel are employed under rules and 
regulations enacted by the Board of Regents, 17 G.C.A. 4 16112. Non-academic personnel are 
employed under the merit system of Title 4, Guam Code Annotated, 17 G.C.A. 8 161 13. Section 
161 11 protects this hiring system fiom legislative amendment unless the law "specifically states" 
that it applies to the University. In judging the effect of Sections 11 and 12 upon the employment 
powers of the University, they must be read together to ascertain their meaning. Section 12 does not 
expressly state that it applies to the University but does make express reference to Section 11. In 
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Section 11 the Legislature makes express reference to the University with respect to temporary and 
limited-term appointments Therefore, we read Section 12 as "specifically stating" that it applies to 
the University of Guam. Having made an exception in Section 11 with respect to temporary and 
limited-term employment at the University, the Legislature must have been aware that the effect of 
its choice of language in Section 12 would be to prohibit the hiring of all non-temporary employment 
at the University. In answer to your first question then, we conclude that the UGversity is subject 
to the hiring 6eeze as to all non-temporary employment. 

As noted above, we have issued an official opinion that under the Organic Act the Legislature may . . 
not mpose a government-wide hiring 6eeze and may not make exceptions for snecified- 

~ ~ u l m  the agencies of the executive department. Your next three questions raise the legal issue of 
the authority of the Legislature to exempt an entirefirather than specified positions within an 
agency h m  a general hiring heze .  

We have considered the matter and conclude that under separation of power ~ r i n c i ~ l e s  as embodied 
in the Organic Act the Legislature may not exempt entireagencies &m a generai hiring freeze. In 
making such an exemption 60m a general hiring freeze the Legislature has assumed the spending - 

that properly belongs to the executive branch alone. 

. . In support of our position we cite the case of Qolnlon the Justlcesw~?vemnr, 341 N.E.2d 
254 (Mass. 1976). In this case the Massachusetts General Court, which is the legislature for the state 
of Massachusetts, enacted a general freeze upon the hiring of new public employees except for 
vacancies "for which there exists a critical need." The law empowered a committee of the General 
Court with the function of making the judgment as to whether a critical need existed for the filling 
of a vacancy. The Court noted: 

We think the Legislature, in the exercise of its power of appropriation, could thus limit 
the expenditure of funds it was appropriating to pay State officers and employees, that it 
could make an exception for cases of 'critical need," and that it could delegate to 
appropriate officers the power to determine when a "critical need" exists. 

The power so delegated is not the legislative power of appropriation but rhe'executive 
power of expenditure of approphated funds. 

Thus to entrust the executive power of expenditure to legislative officers is to violate art. 
30 by authorizing the legislative department to exercise executive powers. 
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The Guam hiring fieeze law contains the same flaw as the Massachusetts hiring law, namely, the 
usurpation by the legislative branch of the executive function of determining the existence of need 
for exemptions. The Guam Legislature has made a determination that only some out of all the 
agencies of the executive branch may engage in filling vacancies. Although the Guam law unlike 
the Massachusetts law contains no explicit reference to need and the agency vested with the power 
to determine its presence, its exercise by the legislative branch of the executive power of expenditure 
of appropriated h d s  is implicit in the law. 

In rendering the opinion that the university became subject to the hiring freeze effective September 
30,1999, we are not recommending that appointments that have been made by the university after 
that date should be rescinded. In the interest of order and fairness to persons hired after the effective 
date of the hiring i k z e  but before the Attorney General's opinion of January 3,2000, the Governor 
has made the decision to acquiesce in such appointments. But as long as the hiring freeze law 
remains mepealed or unamended, the positions may not be filled if they should become vacant in 
the future. 

This letter is issued as an official opinion of the Attomey General. For faster response to any 
questions that you may have about this letter, please use the above reference number in your 
correspondence. 

Put Respetu. 
OFFICE OF THE ATTORNEY GENERAL 

By: 
MONTY R. 
Assistant Attomey General 
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TIN FOR GUAM MEMORIAL HOSPITAL AUTHORITY: 960001695 
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Form 668-A ' OVERNMENT r -  GUAM I The t a x ~  r named a t  t h  bottom 
(Rev. June 93) ( SEPARTMENT C REVENUE AND TAXATION o f  h l s  r,,rlc the  government 

- - - - - - - - - - - -  I - - - -  ----.--------- 
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313461.96 - - - - - - - - - - - - - -  
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-----------. 20334.57 333523.12 

---------.---- 
W-1 11277.29 220232.35 

- - - - - - - - - - - - - -  
- - - - - - - - - - - -  129710.30 
W-1 
------_--.-----_--_----------------.----.--.----------~.~-.--~---~-~-- - - - - - - _ - - _ - _ _ _  
See attachment f o r  addi t ional  l i a b i l i t i e s .  Total Amount Due 7786541.97 

------------------------------------------------------------.------------------------ 
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~ a r r i g a i a  . guam 96921 

- - - - - - - -  
Name and address o f  taxDaver: 

I Notice o f  Levy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
of &am $ 7.988w821. g7 
________.__________-------.-------- 

Date : 4/06/2000 

I m o .  -____ 
I 
I 
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I Notice o f  Levy ( Levy No: 0064 01 
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Kind 
o f  Tax 

. - - - - - - - 
Tax 

P n o  
f n d e i  

. - - - - - - - - . - 
Date o f  

Assessment kY:A%? 
o f  

Assessment - - - - - - - - - - - - - . 
213914.59 - - - - - - - - - - - - - . 
207202.40 - - - - - - - - - - - - - . 
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1033469.68 - - - - - - - . - - . - . 
1426782.06 

1252427.01 - - - - - - - - - - - - - . 

Statutory Tota l  
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This Notice o f  Levy, Form 668-A, attaches funds due the  taxpayer 

named on i t .  We would appreciate your fo l lowing these ins t ruc t ions .  

1. I n  t he  space t o  the r i g h t  o f  the name and address o f  the  taxpayer. 

please sign, date, and note the  t ime received. 

2 .  Make a reasonable e f f o r t  t o  i d e n t i f y  a l l  property and r i g h t s  t o  property 

belonging t o  t h i s  taxpayer. A t  a minimum, search your records using any 

combination o f  t h e  taxpayer's name(s.1, address, and i den t i f y i ng  number(s) 

shown on t h i s  form. 

3 .  I f  you have funds due the  taxpayer, please make your check o r  

money order payable t o  the Treasurer o f  Guam. Write the  taxpayer's 

name. i d e n t i f y i n g  number(s), k ind  of t ax  and tax  per iod shown on t h i s  

form, and 'LEVY PROCEEDS' on your check o r  money order (not on a 

detachable stub).  Mail the check w i th  the o r i g i na l  o f  t h i s  form t o  t he  

Department o f  Revenue and Taxation. Keep a copy o f  t h i s  levy f o r  your 
records and g ive  a copy o f  the levy and a copy of the  Excerpts from the  

Guam T e r r i t o r i a l  Income Tax Law t o  t h e  taxpayer w i t h i n  2 working days. 

4 .  I f  you do not  have funds due t h i s  taxpayer. please so i nd i ca te  

on the  o r i g i n a l  o f  t h i s  form. f i l l  i n  the  informat ion requested below. 
and re tu rn  t o  the  Department o f  Revenue and Taxation. 

Thank you for your cooperation. 
._________-------------------------------.-------------------------.------------------ 

Taxpayer's telephone number I Presenk addre s o f  t xpayer 
I i f  d l  f erent ? rom be 7 ow 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  - - - _ - _ - - - - - - - - - - - - -  
Date next funds are due Amount 

I ( i f  qmre s ace i s  ne ded, I contlnue 01 the  back? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Name an a dress o f  ax a e r  
A E R A  HOSPIT~L ~ ~ H O R I H O R I T Y  
0 G V N CAM4 HO ROAD TAMUNPNE . @AM 9 6 h  



John P. De Norcey 
Certified Public Accountant 
P.O. Box 27002 
Barrigada, Guam 96921 

April 14,2000 

Eloy Hara 
Administrator 
Guam Memorial Hospital Authority 

Dear Mr. Hara: 

At the Board of Trustees' monthly meeting scheduled for Wednesday, April 19, 2000 
certain matters affecting the Hospital's finanaal condition should be presented to the 
Trustees' attention, for their discussion and, hopefully, adoption. 

The following standard reports will be available their review: 

I. Hospital's Statement of Financial Position, March 31, 2000; 
2. Statement of Revenues, Expenses by Department and Changes in Fund Balance, 

Six Months Ended March 31,2000 
3. Statement of Revenues, Expenses by Function and Changes in Fund Balance. Six 

Months Ended March 31,2000 
4. Budget Variance Reports, March 31,2000 
5. Monthly Write-off Proposal, March, 2000 

The Trustees will also be presented with the following: 

6. Hospital Cash Flow Statement and Projections, Fiscal Year 2000 (Actual Through 
Six Months Ended March 31,2000). 

7. Draft Board Resolution, to stabilize and improve the Hospital's finances. 

8. Copy of Department of Revenue and Taxation's (DRT) Tax Levy served upon the 
Hospital's major payors. 

The Board should be apprised that the most recent event, relating to the tax levy served 
upon the Hospital's payors, became known to me only today. I was not aware by either 
direct contact from DRT, collection notice from DRT to Hospital accounting staff, or any 
levy served upon the Hospital's bank prior to today. 

e-mail: denorcey@ite.net Cellular (671) 482-1262 
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The levy, if enforced, will deprive the Hospital of its ability to operate, by taking away a 
significant part of the Hospital's cash flow. The remaining cash available to the Hospital 
at day's end today is approximately $800,000. This amount will permit the Hospital 
to continue operating AT ITS PRESENT LEVEL, for only five days. You must decide if 
the present cash will be committed to paying suppliers and payroll deductions or 
withholding it to cover the net payroll due April 26. 

I can begin discussion with DRT Monday to discuss payment terms, but given the 
Hospital's cash flow and projections, the Hospital will only be compelled to look at 
other resources since its cash flow cannot support any amount agreed upon and costs 
presently paid. I await your instructions on thismatter: 

The tax levy is purported to be $7.6 Million. I am assuming it is less than the Hospital's 
recorded $1 1.2 Million liability as the levy does not include the most recent tax periods, 
but also may be the consequence of DRT offsetting previous amounts due t h e ~ o s ~ i t a l  
and not yet acknowledged and recorded by the Hospital. 

The Hospital's other current payable5 aggregate another $8.9 Million. $3.9 Million is 
owed to government accounts, with Retirement Fund leading the list at $2.2 Million, GPA 
at $1 .I Million (the last two months not yet billed or recorded); $3.5 Million for supply 
vendors. Many accounts are aging at 90+ days, and $1.5 Million for professional fees 
and other services (medical providers are still owed approximately $700,000 from last 
fiscal year). 

The Hospital requires $5.4 Million monthly from its cash collections, but is averaging 
only $4.3 Million. The cash deficiency thls fiscal year wlll likely exceed $14 Million. The 
Board Resolution we have previously discussed identifies some immediate, inter- 
mediate and long-term solutions. The sum of these solutions must be considered 
collectively if the Hospital is to work at minimize the of a future reoccurrence of its 
present financial dilemma. 

The immediate solutions take on even more urgency given the tax levy. I cannot 
overemphasize that a solution to restore the Hospital's cash lifeline must be 
immediate. 
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To summarize the enclosures to the Board, the following solutions and timelines 
are crucial, given the conditions existing at April 13, 2000. 

Recommended 
Comoletion Date 

Board approval for collections program 
Subsidy to cover tax liabilities 

Board adopts budget cap for FY 2001 
Legislation to adopt changes in 1992 rate model 
assumptions 

Subsidy to cover other current liabilities 
Renegotiation of HMO Payor Agreements 

Legislation to adopt a mandatory hospital insurance 
premiums among employers, effective October 1, 
2000 
Board adopts budget for FY 2001 
Board Approval for Fee increases in FY 2001 
Submit Rate Proposals to PUC 

Approval of Rate Proposals by Public 
Utilities Commission 



Guam Memorial Hospital Authority 
Aturidht Espetht Mimuriht Gushan 

850 GOV. CARLOS CAMACHO ROAD 
OKA, TAMUNING, GUAM 96911 

TEL: 647-2444 or 647-2330 
April 16,2000 FAX: (671) 649-0145 

Honorable Madeleine Z. Bordallo 
Acting Governor 
P.O. Box 2950 
Hagatna, Guam 96932 

RE: Hospital Financial Status 

While the staffing situation at Guam Memorial Hospital Authority has been a major 
concern for several weeks, and remains so, this is to advise you that the hospital is now 
facing an extreme fiscal emergency as well. 

The GMHA has never, in its 40 year history, been able to collect the money it is owed. 
For Example, the Hospital presently requires $5.4 million monthly in collections to 
support its operating and improvement plans. GMHA in the first six months of the fiscal 
year has only averaged $4.3 million per month in cash collections, resulting in a year-to- 
date shortfall of $6.7 million. Projections through September 30, 2000 show $13.3 
million less than what's needed for operating and improvement costs. 

On Friday April 14,2000 the hospital administration learned from one of its vendors that 
a $7.6 million tax levy has been fded against GMHA. The effect of the levy is that any 
money, from any source, that would normally be used to pay for hospital operations must 
first be applied to the $7.6 million before it can be put to any other use. Madam 
Governor, the effect of this levy will essentially bankrupt GMHA. 

The Hospital's current liabilities which must be addressed immediately are significant 
and are presented below: 

1 .  Rev & Tax -- $1 1.2 million 
2. GovGuam -- $ 4.0 million 
3 .  Supply vendors -- $ 3.5 million 
4. Phvsicians/Others -- $ 1.2 million 

TOTAL: $19.9 million 

As you are well aware, as the community is well aware, the staffing shortages faced by 
GMH are critical. Obviously the financial information above makes it impossible for 
the hospital to afford hiring more staff. On the other hand GMH needs staffto provide 
services that generate the income we need to stay in business. It is a classic "catch 22." 



We have seen the legislation that was passed by the 25" Guam Legislature on April 14, 
2000. We support the intent of the Legislature's action as they are approving the hiring 
of personnel for hospital operations. However, they failed to identify or provide for any 
funding to pay for that hiring. 

The Board of Trustees (BOT) supports legislation providing for: 

-$I4 million negative impact subsidy for withholding tax liabilities to September 
30,2000. 
-amending the current restrictions on rate adjustments, and; 
-providing for mandatory employer hospital insurance premiums for employer 
who do not participate in health insurance programs. 

Furthermore, the Board respectfully requests that your administration request from the 
Legislature an immediate $8 million cash subsidy of which $5 million will guarantee 
operations through the end of FY 2000 (September 30) and $3 million to be used to 
reduce outstanding payables to sixty days. 

Your prompt assistance in this most important matter will be greatly appreciated. 

We remain, 

Sincerely yours; 

Acting Chairperson 
GMHA Board of Trustees 

ELOY P . - r n  
Administrator 

Cc: GMHA Board of Trustees 



MINA'BENTE SINGKO NA LIHESLATURAN GUAHAN 
2000 (THIRD) Special Session 

CERTIFICATION OF PASSAGE OF AN ACT TO I MAGA'LAHEN GUAHAN 

This is to cerlify that Substitute Bii No. 1 (3-5) "AN ACT TO REPEAL AND REENACT §50 OF P.L. NO. 25-74, TO 
AMEND §5151(a) OF PART F, ARTICLE 2, CHAPTER 5, DMSION 1 OF TITLE 5 OF THE GUAM CODE 
ANNOTATED, AND TO AMEND 516 OF CHAPTER V OF P.L. NO. 25-72, RELATNE TO CONTINUING 
DISCUSSIONS WITH THE EXECUTIVE BRANCH REGARDING THE FINANCIAL POSITION OF THE 
GOVERNMENT OF GUAM; AND TO ALLOW GMHA TO HIRE THE PERSONNEL NEEDED TO OPERATE 
THE HOSPITAL, SUBJECT TO BUDGET LIMITS AND THE RECOMMENDATIONS OF THE PUC 
MANAGEMENT AUDIT; TO AUTHORIZE THE TEMPORARY ABOVE STEP RECRUITMENT FOR QUALIFIED 
MEDICAL STAFF; AND TO AUTHORIZE QUALIFIED RETIRED MEDICAL STAFF TO FILL VACANT 
POSITIONS," was on the 14* day of April 2000, duly and re 

APPROVED: 

MADELEINE 2. BORDALLO 
I Maga'lahen Guahan , A kto 

Date: 

Public Law No. 



MINA'BENTE SINGKO NA LIHESLATURAN GUAHAN 
2000 (THIRD) Special Session 

Bill No. 1 (3-S) 
As substituted and amended 
on the Floor. 

Introduced by: Committee on Rules, 
Government Reform, 
Reorganization and 
Federal Affairs 
by request of I Maga'lahen 
GuHhan in accordance with 
the Organic Act of Guam 
Mark Forbes 
F. B. Aguon, Jr. 
E. C. Bermudes 
A. C. Blaz 
J. M.S. Brown 
E. B. Calvo 
M. G. Camacho 
L. F. Kasperbauer 
A.C. Lamorena, V 
C. A. Leon Guerrero 
K. S. Moylan 
V. C. Pangelinan 
J. C. Salas 
S. A. Sanchez, II 
A. R. Unpingco 

AN ACT TO REPEAL AND REENACT 550 OF P.L. NO. 
25-74, TO AMEND §5151(a) OF PART F, ARTICLE 2, 
CHAPTER 5, DIVISION 1 OF TITLE 5 OF THE GUAM 
CODE ANNOTATED, AND TO AMEND 516 OF 
CHAPTER V OF P.L. NO. 25-72, RELATIVE TO 
CONTINUING DISCUSSIONS WITH THE EXECUTIVE 
BRANCH REGARDING THE FINANCIAL POSITION 



OF THE GOVERNMENT OF GUAM; AND TO ALLOW 
GMHA TO HIRE THE PERSONNEL NEEDED TO 
OPERATE THE HOSPITAL, SUBJECT TO BUDGET 
LIMITS AND THE RECOMMENDATIONS OF THE 
PUC MANAGEMENT AUDIT; TO AUTHORIZE THE 
TEMPORARY ABOVE STEP RECRUITMENT FOR 
QUALIFIED MEDICAL STAFF; AND TO AUTHORIZE 
QUALIFIED RETIRED MEDICAL STAFF TO FILL 
VACANT POSITIONS. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

Section 1. Legislative Intent. Restrictions on non-critical hiring 

must remain in place. 

The current debate between the Executive and Legislative Branches 

regarding the hiring policies of the government of Guam during FY2000 has 

produced valuable exchanges of information between the two (2) Branches. 

The preliminary exchange of information reveals the following: 

An estimated Forty-four Million Dollars ($44,000,000) in annual 

payroll reductions was the result of the two (2) early-out programs 

allowed by law during FY2000. The amount of savings estimated for 

FY2000 is approximately Thirty-four Million Dollars ($34,000,000). 

These savings allowed the Government to avoid a Twenty-seven Million 

Dollar ($27,000,000) budget shortfall. 

Over one thousand two hundred (1,200) government employees 

chose to leave the government voluntarily under the two (2) programs. 

No employees were laid off. No pay cuts or reduction in work hours 

was necessary. 



The general fund budget for personnel is sufficient to cover the 

regular payroll obligations for FY2000 if surpluses from certain agencies 

are reallocated to other agencies with shortfalls. 

While regular payroll obligations can be met, however, 

expenditures for over-time pay have exceed the budget ceiling for 

FY2000. The administration has effectively reduced over-time 

expenditures from an annual average of Nine Million Dollars 

($9,000,000) annually to Five Million Five Hundred Thousand Dollars 

($5,500,000) this fiscal year. This amount is Three Million Dollars 

($3,000,000) higher than the amount originally budgeted by I Liheslaturan 

GuGhan for FY2000. The additional overtime expenditures creates a 

possible Two Million Eight Hundred Thousand Dollar ($2,800,000) 

shortfall in Executive Branch payroll for FY2000. 

Due to the continued downturn in the Island's economy, actual 

expenditures for various public assistance programs and the Medically 

Indigent Program ("MIP") for our families most in need continue to rise, 

and also exceeds projections originally made by the Executive and 

Legislative Branches. The Executive Branch budget request of Sixty-five 

Million Dollars ($65,000,000) for the Department of Public Health and 

Social Services ("DPHSS") and the Sixty Million Dollar ($60,000,000) 

budget adopted by I Liheslaturan GuGhan for FY2000 will not fully fund 

the increased demand for assistance to our needy families. The budget 

shortfall is estimated at Twelve Million to Fifteen Million Dollars 

($12,000,000 - $15,000,000) for FY2000. 



However, more accurate information is difficult to obtain due to 

continued problems in implementing the Five Million Five Hundred 

Thousand Dollar ($5,500,000) AGUPA benefit management system of 

DPHSS. 

The Executive Branch continues to implement the new financial 

management system ("FMS') to better calculate the current financial 

status of the government of Guam. However, the FMS currently cannot 

detail actual revenues collected, actual expenditures by budget 

categories and other important budgetary information necessary for 

both Branches of government to successfully manage government 

resources. 

Until more complete information is exchanged between the Executive 

and Legislative branches, I Likeslaturan Guikan finds that the current policy to 

allow hiring for only certain critical positions, such as teachers, medical 

professionals, public safety officers and social workers is still necessary and 

prudent at this time. What little money may be available must be saved to 

hire only the most critically needed personnel in order to protect the most 

fundamental government services needed. Furthermore, the needs for public 

assistance and MIP, as well as the over-time obligations of the General Fund 

must still be addressed. 

As a result of these sigxuficant fiscal challenges facing the government, it 

is finally determined that it would be premature to lift the General Fund 

hiring freeze at this time until the financial status of the govenunent of Guam 

is more accurately determined and it is certain that existing obligations will be 

met. 



I Liheslafuran Guihan remains committed to working diligently with the 

Executive Branch to resolve the financial problems facing the government of 

Guam this fiscal year. I Liheslaturan Guihan shall continue to exchange 

information with the Executive Branch and seek meaningful compromises to 

insure that essential government services are provided without increasing the 

already heavy burden taxpayers must carry to support their government. 

I Liheslaturan Guihan further finds the following: 

Since the issuance of the Attorney General's opinion in January, 

hiring has nonetheless occurred in the Executive Branch. Nurses, 

medical technicians and administrative employees were hired at the 

Guam Memorial Hospital. Teachers and other employees were hired at 

the Guam Community College. Directors were hired for various 

agencies. All these hirings violate the interpretation of the hiring freeze 

opinion of the Attorney General. To date, all these employees remain 

employed with the government of Guam. No certifying officer has been 

prosecuted by the Attorney General. These hirings prove that critical 

positions could be filled by the Executive Branch without fear of 

prosecution or violation of law. The Executive Branch has always had 

and continues to have the power to hire. 

The Courts will soon decide whether the opinion of the Attorney 

General or I Liheslaturan Guihan with regards to restrictions on hirings 

shall prevail. If the Court sides with the Attorney General, I Maga'lahen 

Guihan can hire critically needed positions, as well as any other position 

he deems necessary. I f  the Court sides with I Liheslaturan Guihan, I 

Maga'lahen GuBhan can hire critically needed positions. Either way the 



Court decides, I Maga'lahen Guihan can hire critically needed positions 

immediately. 

I Liheslaturan Guihan urges I Maga'lahen Guihan to begin hiring 

critically needed positions while the Court decision remains pending. 

The legal difference of opinion does not justify any action that would 

threaten the health, education, safety and welfare of the people of 

Guam. 

Section 2. (a) Legislative Intent. Exemption of the Guam 

Memorial Hospital Authority ("GMHA") From Any Restrictions on 

Hiring Needed Personnel to Insure the Safe Provision of Essential 

Hospital Health Care. The Guam Memorial Hospital Authority 

("GMHA) is the Island's only civilian hospital available to the majority 

of Guam's people. GMHA currently faces a number of critical problems 

that require legislative action to insure GMHA can provide improved 

services to the people of Guam. 

Despite two (2) rate increases in the past twelve (12) months, 

totaling an estimated Thirteen Million Dollars ($13,000,000) in additional 

annual billing revenue, GMHA continues to struggle financially. 

GMHA continues to collect significantly below actual billings, reducing 

the amount of dollars actually collected from the two (2) rate increases. 

Nonetheless, the rate increases add to the already sigruficant burdens 

for paying customers of GMHA. 

The preliminary results of the Public Utility Commission ("PUC") 

management audit required by I Liheslaturan Gudhan last year reveal that 

GMHA can improve its non-clinical and support performance 



significantly, saving between Two Million Four Hundred Thousand to 

Three Million Six Hundred Thousand Dollars ($2,400,000 - $3,600,000) 

annually. Despite these findings, most of the recent hires at GMHA 

were for non-clinical positions. 

Conversely, the audit revealed a need to increase direct funding 

for patient care delivery by One Million Two Hundred Thousand 

Dollars ($1,200,000). The Three Million Dollars ($3,000,000) in estimated 

annual savings from non-clinical services would more than offset the 

increased costs needed to fund patient care delivery. 

The audit further revealed that GMHA can generate a one-time 

savings in inventory and materials management of almost One Million 

Dollars ($1,000,000) and as much as Two Million Four Hundred 

Thousand Dollars ($2,400,000) by improving receivable management of 

billings to Medicare and self-paying customers. 

Clearly, the PUC audit shows key areas that GMHA can save 

money for direct patient care by reducing administrative inefficiencies. 

GMHA also continues to remain silent on its intentions to collect the 

Four Million Five Hundred Thousand Dollars ($4,500,000) owed to it by 

the Guam Memorial Health Plan ("GMHP") and affiliated companies for 

services rendered prior to 1997. This settlement amount was reduced 

from Eleven Million Dollars ($11,000,000) and agreed to by GMHA and 

GMHP late last year. However, all efforts by GMHA to collect from 

GMHP ceased at the beginning of the year. Additional amounts are 

owed by GMHP to GMHA for 1998 and 1999. Meanwlule, hundreds of 

GMHA patients now are receiving direct billings as a result of GMHA's 



failure to collect from GMHP. Ironically, GMHA continues to bill the 

innocent patients, while avoiding action against GMHP. 

GMHA has also failed to collect an estimated Eight Million Dollars 

($8,000,000) owed by the Medically Indigent Program and Medicaid, 

despite significant local and Federal funding for these programs in 

FY2000. According to the Executive Branch, this figure is now in 

dispute between GMHA and DPHSS and awaits reconciliation. 

However, the Executive Branch has indicated that a substantial amount 

of MIP payments are nonetheless due for GMHA. Payment of some 

portion of the disputed amounts at this time could help GMHA 

sigruficantly at this time. 

I Liheslaturan Gudhan finds that GMHA can significantly improve 

its financial position in the coming months as a result of the recent rate 

increases, improved control of non-clinical operations and collecting 

from MIP, GMHP and other large debtors. GMHA can then re-invest 

these savings into direct patient care services, thereby improving health 

care services to the people of Guam. 

To assist this effort, I Liheslaturan Gudhan finds it must provide 

maximum hiring flexibility to GMHA to lure all clinical support 

positions needed, while reorganizing and streamlining its non-clinical 

operations. GMHA faces critical shortages in key clinical positions that 

must be addressed, beyond the positions allowed by Public Law 

Numbers 25-98,25-74 and 25-72. 

(b) Notwithstanding any other provision of law, 550 of Public 

Law Number 25-74 shall not apply to the Guam Memorial Hospital 



Authority. The Guam Memorial Hospital Authority is hereby 

authorized to hire employees necessary to insure the delivery of quality 

health care services, except as constrained by its availability of funds and 

while working towards compliance with the February 17, 2000 

management audit executive briefing performed by the Public Utility 

Commission and its management audit consultants. 

(c) Section 50 of Public Law Number 25-74 is hereby repealed and 

reenacted to read as follows: 

"Section 50. Hiring Freeze Applies to Autonomous 

Agencies, Except for the Guam Memorial Hospital Authority. 

Notwithstanding any other provision of law, 919 of Chapter IV of 

Public Law Number 25-72 shall hereby apply to autonomous 

agencies of the government of Guam, except for the Guam 

Memorial Hospital Authority, and except as provided for in §14 of 

this Act." 

(d) Notwithstanding any other provision of law, §28 of Public 

Law Number 25-98 shall not apply to the Guam Memorial Hospital 

Authority. 

Section 3. Legislative Intent. Requesting Approval of Above Step 

Recruitment Authorization as Submitted by the Guam Memorial Hospital 

Authority CGMHA") to the Civil Sewice Commission. For many years it 

has been the policy of the government of Guam to allow an agency to recruit 

above step for certain critical position titles that regularly lack a pool of 

qualified candidates. This policy is incorporated into the general powers of 



the Civil Service Commission and above step recruitment is a limited time 

incentive that lasts only as long as the specific position(s) shortage remains. 

It also has been policy to allow certain critical positions w i h  the 

government of Guam, such as nurses or teachers, to be filled by retired 

persons who possess the expertise and experience to qualify for vacant 

positions in the absence of enough qualified employees already employed. 

Both of these policies can be changed through the merit system when a 

government entity no longer has difficulty attracting enough qualified labor. 

GMHA has utilized both of these policies to attract sufficient qualified health 

professionals. 

Unfortunately, it has become evident that recruitment difficulties 

continue to threaten GMHA's ability to improve and maintain the quality of 

health care deserved by the people of Guam. 

In January of this year, GMHA submitted a request for "difficulty of 

recruitment above-step-pay" authorization to the Civil Service Commission. 

To date the Commission has not acted on the request. 

The shortage of nurses has reached a crisis state and requires immediate 

action from I Liheslaturan Guihan in order to protect the public's healthcare 

interests. I Liheslaturan Guihan finds that GMHA requires emergency 

approval of their request still pending before the Civil Service Commission in 

order to address their critical shortage of nurses. 

I Liheslaturan Guihan requests immediate action by the Civil Service 

Commission on the submission by the Guam Memorial Hospital request for 

above step recruitment pay for Staff Nurse I and Staff Nurse I1 positions. 



Section4. Adoption of the "Health Care Professional Hourly Per 

Diem Pay Policy" as Part of the Administrative Manual of the Guam 

Memorial Hospital Authority. (a) Legislative Intent. The Guam 

Memorial Hospital Authority ("GMHA") faces a chronic and critical 

shortage of medical professionals. 1 Liheslaturan Guihan intends to allow 

GMHA the maximum flexibility in attracting and retaining qualified 

employees to insure that the highest quality health care is available to 

the people of Guam at all times. 

As part of its Administrative Manual, GMHA has developed a 

"Health Care Professional Hourly Per Diem Policy." The intent of this 

policy is to allow the recruitment of medical professionals to 

supplement its existing manpower resources in the clinical care areas, 

and to pay these professionals on an hourly per diem basis. 

While this payment policy has been presented to the Civil Service 

Commission for approval, I Liheslaturan Guihan finds that immediate 

approval of GMHA's hourly per diem policy will serve the public interest 

if it is enacted into law. 

(b) Adoption. The proposed Guam Memorial Hospital 

Authority's "Health Care Professional Hourly Per Diem Pay Policy" as 

contained as Attachment 1 is hereby adopted by I Liheslaturan 

Guihan for immediate implementation by the Guam Memorial Hospital 

Authority. 

Section 5. Section 5151(a) of Part F, Article 2, Chapter 5, Division 1 of 

Title 5 of the Guam Code Annotated is hereby amended to read as follows: 



"(a) General Authority. For the purpose of procuring the 

services of accountants, physicians, lawyers, dentists, licensed nurses, 

other licensed health professionals and other professionals, any 

governmental body of Guam may act as a purchasing agency and 

contract on its own behalf for such services, subject to this Chapter and 

regulations promulgated by the Policy Office, but this Subsection shall 

not authorize the procuring of such services where any given 

governmental body is otherwise prohibited from procuring such 

services." 

Section 6. Section 16 of Chapter V of Public Law Number 25-72, as 

repealed and reenacted by 914 of Public Law Number 25-74 and further 

repealed and reenacted by 921 of Public Law Number 25-98, is hereby amended 

to read as follows: 

"Section 16. Filling of Teaching, School Health Counselors, 

Nursing and License Health Care Professional Vacancies. 

Notwithstanding the provisions of 9919 and 24 of Chapter IV of this Act, 

all funds appropriated for the teaching, school health counselor and 

nursing positions listed in 'Attachment B' of this Act, and for positions 

of certified registered or licensed health care professional ancillary 

service personnel employed at the Guam Memorial Hospital Authority, 

the Department of Mental Health and Substance Abuse and the 

Department of Public Health and Social Services, that become vacant 

after the enactment hereof shall not be automatically de-appropriated. 

Such funds may be used by the appointing authority to fill these vacant 



positions. However, during the period of time that a position remains 

vacant, all unspent funds shall be deposited into the Rainy Day Fund as 

provided in §§23-25 of Public Law Number 25-72. To the extent that 

public law allows the re-employment of retired employees who retired 

from the Government of Guam Retirement Fund to be hired for nursing, 

and certified registered or licensed health care professional ancillary 

service positions, all such retired persons hired hereafter shall be hired 

at entry level Step 4 for the applicable vacancy." 



ATTACHMENT 1 

GUAM MEMORIAL HOSPITAL AUTHORITY 
ADMINISTRATIVE MANUAL 

PURPOSE: 
To establish pay policy and the administrative procedures for the compensation and 
employment of Hourly Per Diem Health Care Professionals. This will allow GMH to 
establish a pool of qualified professionals willing to work limited hours to supplement the 
Guam Memorial Hospital's full time and part-time workforce. 

POLICY: 

APPROVED 

The Guam Memorial Hospital has established a health care professional pool to allow for the 
supplemental coverage of open shifts in the clinical care work environment which will 
augment the pool of professionals available for work at GMH as well as provide opportunity 
for health care professionals to remain active and current in their clinical skills. 

TITLE: Health Care Professional Hourly Per Diem Pay Policy 

RESPONSIBILITY 
Nursing Administration 

Personnel Dept. 

Eligibility to Participate: 
Health Care Professionals are defined as Registered Nurses, Technologists, Therapists, 
Pharmacists or other licensed professionals as defined by the Dictionary of Occupational 
Titles as "0" or "1" classifications. 

PAGE 
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ORIGINATION 
DATE 

1/25/2000 

Hours: 
Per Diem Health Care Professionals participating in the pool may work a minimum of 4 
hours daily, up to a maximum of 30 hours per pay period. 

NUMBER 

6301-17 

Compensation: 
Compensation of the Health Care Professionals participating in the pool shall be in accordance with 

the established all-inclusive hourly rate compensation schedule attached hereto as Schedule 
A. 

No benefits are provided. 
Hourly compensation will be provided with compensation set a 1.5 times the hourly rate for work on 

Government of Guam established holidays. 
No additional compensation such as certification pay, on-call pay, call-back pay, weekend or shift 

differentials will be paid. 
Employment Requirements: 

Current or temporary Guam License. 
Physician certification of physical fitness. 
Successful completion of GMH drug screen and TB testing. 
Proof of current certification in ACLSlSCLS or PALSINALS as required. 
Attendance of GMH Orientation (Hours in orientation will be paid). 
Participants may not be a current full timc or part time enlpluyee of the Guam Memorial Hospital or 



the Government of Guam. 

PROCEDURE: 
1. Applicant completes an employment application. 

2. Personnel Department manges for an interview as appropriate. 

3. Applicant is scheduled for orientation. 

4. Applicant executes a Letter of Agreement regarding terms and conditions of Per Diem 
Employment. 

5. Applicant's name and work hours are submitted for immediate scheduling. 

6. After initial scheduling, applicants may sign up for uncovered shifts as desired. Listing of 
available shifts will be posted and can be faxed to Per Diem Employees. 

7 .  Per Diem Employees are to contact the Staffing Coordinator at least once a month to 
coordinate any desired changes in scheduling. 

8. Per Diem Employees who are unable to work scheduled times must give four (4) hours notice 
to the scheduling supervisor. 

9. Per Diem Employees with Military obligations who are working when recalled will 
immediately notify the Headcharge Nurse who will mange for immediate endorsement of 
clinical information and the immediate release of the employee. Military employees 
scheduled to work and recalled to duty will notify the scheduling supervisor or nursing 
supervisor on duty. 

10. Per Diem Employees can obtain paychecks from the Nursing Administration Office between 
3:30pm and 5:OOpm on Payday. 



Schedule A 
Compensation Schedule 

Job Title 

Staff Nurse I 

Staff Nurse I1 

Hospital Radiological Technologist I 

Hospital Radiologic Technologist I1 

Nuclear Medicine Technologist 

Ultrasound Technologist 

Hospital Physical Therapist I 

Hospital Physical Therapist I1 

Medical Laboratory Technologist I 

Medical Laboratory Technologist I1 

Hospital Respiratory Therapist I 

Hospital Respiratory Therapist I1 

Clinical Dietician I 

Clinical Dietician I1 

Pharmacist 

Pay Grade 
Compensation Ratemout 

Compensation is set at step 12 for all job classifications except Pharmacists who will be paid at step 16 due to shortage 
determination compensation previously set by CSC. 



- 
1 - Police Services Fund 
2 -Territorial Highway Fund 
3 - Solid Waste Operations Fund 

4 - Customs. Agricultural and Quarantine Inspection Services Fund 
5 -Contractors License Board Fund 
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MlNA BENTE SINGKO NA LIHESLATURAN GUAHAN 
2000 (SECOND) REGULAR SESSION 

Bill NO. 403 C b r C )  
Introduced By: F. B. A uon Jr. 4 

AN ACT RELATIVE TO RECOGNIZING THAT THE 
LEGISLATURE'S CONTROL ON THE HIRING OF 
PERSONNEL IN THE GOVERNMENT OF GUAM IS 
THROUGH THE PROGRAM BUDGETING PROCESS, 
AND REMOVING THE GENERAL RESTRICTION ON 
THE GOVERNMENT PERSONNEL HIRING FREEZE. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

1 Section 1. Legislative FindingsRntent. 

2 I Liheslaturan Guahan finds that over the past few months serious concerns 

3 have been raised by agency heads of the government of Guam, members of I 

4 Liheslaturan Guahan, and most especially people in the community about the 

j diminishing level in the quality of services being provided by government entities 

6 due to the lack of personnel and financial resources necessary to effectively cany 

out the mandates of the departments. The limitations of such resources, has 

resulted in the lack of much-needed healthcare professionals (nurses, medical 

physicians at the Guam Memorial Hospital and DPHSS), classroom teachers 

(Department of Education), law enforcement officers (Guam Police Department), 

and fire safev personnel (Guam Fire Department). 

I Liheslaturan Guahan recognizes that the Attorney General of Guam has 

stated that the ability of the Liheslaturan Guahan to control any hiring of personnel 

throughout the government, inclusive of all three branches of the government of 



CARL T.C. GUTIERREZ 
GOVERNOR OF GUAM 

MAR 2 2 2000 
/' ' ', , . 

The Honorable Joanne M. S. Brown . . 

Legislative Secretary ' - ,  
I Mina'Bente Singko na Liheslaturan GuLhan 
Twenty-Fifth Guam Legislature 
Suite 200 
130 Aspinal Street 
Hagkiia, Guam 96910 

Dear Legislative Secretary Brown: . . .  

Pursuant to  the power of i Maga'lahi, the Governor, under 81423h of Title 
48 United States Code (Organic Act of Guam), and because the public 
interest requires it, I hereby call i Liheslatura, the Legislature, into special 
session at the following time and place: 

Wednesday 
March 22, 2000 
3:00 p.m. 
Session Hall 
Guam Legislature Temporary Building 
155 Hesler Street 
HagHtiia, Guam 96910 

The attached draft bill shall be considered at the special session, and in the 
alternative, the attached Bill No. 403 (COR), introduced by Senator Frank 
Aguon, Jr., shall be considered at the special session. 

Also attached to this call to session is a copy of the Attorney General of 
Guam's January 2, 2000 opinion relative to the state of the law on the 
general hiring freeze now in effect on Guam. 

The special session is called now because collective members of the 
legislative branch have shirked their duty as the holder of the purse 
strings for our government. Instead of passing an annual budget for the 
entire operations of the government, as required by the Organic Act, the 

I I 002fa 
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Legislative Secretary 
Call to Session 
March, 2000 - Page 2 

legislative branch has passed numerous piecemeal budgets, failing to 
provide the government with the necessary resources to adequately 
perform executive functions. 

The legislative branch of government is the policy maker, the holder of the 
purse strings. It does not have the legal capability of running the day 
to day operations of the Executive Branch. The Governor, i Maga'lahi, by 
contrast, is charged with running the day t o  day operations of the 
Executive Branch.  Unfortunately, the general hiring freeze has disabled 
the Chief Executive from doing his job. 

Also disabling the Executive Branch were the ill-thought out early 
retirement and voluntary separation-with-50%-of-salary provisions, 
causing loss of personnel in a willy-nilly fashion unrelated to proper 
government reorganization or money-saving principles. The loss of 
personnel according to individual employee choice, coupled with a general 
hiring freeze, seriously undermined the day to day government operations. 

The legislative branch is attempting to control hiring, job by job. By putting 
into place a general hiring freeze and then attempting to make exceptions 
for certain named job positions, the legislative branch is performing acts 
outside of its legal authority. It is also hindering the Chief Executive, the 
Governor, from performing the legal mandate which he was elected to 
carry out. These actions on the part of the legislative branch steal from the 
people of Guam, because the people are deprived of the sound policy and 
sound budget financing which the senators are elected to provide. At the 
same time, it steals from the people of Guam by impeding the Executive 
Branch from carrying out its lawful duties. 

By lifting the general hiring freeze and making adequate budgetary 
provisions for the line agencies, the people will be served well by our two 
branches of government. Obviously, when this freeze is lifted, no hiring can 
happen outside of the legislatively set budgetary limits, once proper 
budgetary limits are put into place. Who to hire, in what exact job, is only 
within the power of the Executive Branch. Irrational media charges that 



Legislative Secretary 
Call to Session 
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"rampant hiring" will happen, above our means, is a myth. Since 1995, our 
Administration, Gutierrez-Bordallo, has been the only one which has spent 
less money than money coming in. Where is the "rampant hiring" in this 
track record? 

Very truly yours, 

Carl T. C. Gutierrez 
I Maga'Lahen Guilhan 
Governor of Guam 

Attachment 

cc: The Honorable A. R. Unpingco 
Speaker 

/ OFFICE OF THE LEGISLATIVE SECRETARY ) 

Time /O;v3 &cn 
Oate 9-2 /7Jl*L.I; %ou 

I - 



I MINA'BENTE SINGKO NA LIHESLATURAN G U ~ A N  
TWENTY-FIFTH GUAM LEGISLATURE 

Introduced by: 
by request of I Maga'Lahen Guihan, 
the Governor, in accordance with 
the Organic Act of Guam. 

AN ACT TO LIFT THE GENERAL HIRING FREEZE AND 
ALLOW FOR PROPER MANAGEMENT OF THE EXECUTIVE 
BRANCH OF THE GOVERNMENT OF GUAM. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

Section 1. Findings. The general hiring freeze was put into 

place as an attempt to save money in the government, and prevent the 

Executive Branch from rampant hiring. This freeze has been in effect for 

many months, and has had far more devastating effect on the government 

and the public than merely saving money. It has crippled the Executive 

Branch from carrying out its Organic Act mandate to operate the day to 

day operations of the departments and agencies of the government by 

dictating that no position can be filled. Later enacted legislation named 

certain job positions that were dictated by the legislative branch, to be 

hired. This is not a legally authorized action on the part of the legislative 

branch. 

The legislative branch now seeks to lift the general hiring freeze, and 

financial responsibility will be exercised instead through the budget 

process. This is the mandate of the legislative branch, as required in the 

Organic Act. 



Section 2. Lifting of general hiring freeze. 

Notwithstanding any other provision of law, i Maga'lahi, the 

Governor, may manage the Executive Branch as required under the 

Organic Act of Guam by hiring, or not hiring, in positions as deemed 

necessary for the responsible management of the departments and 

agencies of the Executive Branch. I Maga'lahi, the Governor, shall not hire 

outside of budgetary amounts authorized for the respective departments 

and agencies of the government, as prescribed by i Liheslatura, the 

Legislature. 
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Bill NO. 4 3 3 ( ~ - a )  
Introduced By: 

AN ACT RELATIVE TO RECOGNIZING THAT THE 
LEGISLATURE'S CONTROL ON THE HIRING OF 
PERSONNEL IN THE GOVERNMENT OF GUAM 18 
THROUGH THE PROGRAM BUDGETING PROCESS, 
AND REMOVING THE GENERAL RESTRICTION ON 
THE GOVERNMENT PERSONNEL HIRING FREEZE. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 

Section 1. Legislative Findingsllntent. 

I Lihrslatunn Gu;~h;jn finds that over the past few months scrious conccrns 

havc heen raiscd by a&cncy heads of thc government of Guam, rne~ll'>crs of 1 

Llhcslaturan Guahan, arid most especially people in thc conlmunity about the 

dlmini5hing lcvc1 In the cl~iality uf services being provided by government cntitics 

due to thc lack of pcrson~icl atid financial resources necessary to effectively carry 

out the mandates ol' the dcp~rtliients. The limitations of such resources, has 

resulted in thc I;ick of much-needed hcalthcdre professionals (nurses, medical 

physiciaris at the Ciu311i Mcmurial Hospital and DPHSS), classroom teachers 

(Lkpartmcnt of Lducatim:). law enforccmcnt officers (Guam Police Department), 

and fire safcty pcrsonnel (Ciuiml Fire Departnicnt). 

I Lihcslaturan Gcah;lu recogtiizcs tlmt the Attorncy General of Guam has 

statcd that the ability of thr 1.iheslanlran Guahan to control any hiring of pcrsonnel 

throughout !he govcrnmcnlc. inclusivc of all three branches of the govcmnlent of 
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1 Guam, would be througl) the program budgetary process, and that the executive 

2 branch is restricted from hiring personnel in excess of the funds appropriated by I 

1 Lihcslaturan Guahan. Thc L~l~cslaturan Guahan further recognizes that duc to thc 

4 lin~itcd financial resources available to the government of Guam bccause of 

i rcccntly dccl~n~ng revcnL,es, 11 is inlpentive that my futurc hiring be conducied 

iudiciously and that such hiring pcrtain specifically to critical and essential 

7 pcrsonncl posit~ons. T h ~ s  view shall be maintained until such timc that thc 

s rcvcnuc base of the government of Ciuani stabilizes. 

LI I Lihcslaturan Guatlan further finds that due to the limitcd amount of 

10 financial rcsourccs available for the overall operation of the govcrnmcnt of Guam, 

11  it is imperatibe that a renrganization of thc gvvcmnlcnt agcncies and departnxnts 

12 bc ~~ndcrtalicn that \vould allow for the sharing or limited government rcsourccs. 

13 It is the understanding nl' 1 1,iheslatur;in Guahan that the cxecutive branch has 

13 reccntly comnienced its ellbrts toward this end. 

I S  Therefore, this pro\ ision would lift thc gcncnl government of Guam hiring 

16 rcstriction, with the i~lidel.staniling that any and all hturc hiring should perlain to 

1 7  cr~tical govemmcnt pvsitiuns, i.c. law enforcement officers, healthcarc 

1s profcssion:~ls, cducation. and other llositioris deemed essential by I Maga'lahen 

I 9  tiuahan (Govcmor of Guxn). 

20 Scctior~ 2. Provision fur the Revocation of the Government of Guam Hiring 

21 Restriction. 

22 Notw~thstandi~ig ally other provision of law, specific hiring restriction 

z.t provisions as hey pertail1 solrly to thc hiring of government personnel are hereby 

24 rcpcalcd. 

25 Sectivn 3. Govcr~~rncnt of Guam Personnel Hiring Policy. 



The hiring of personnel within thc government of Guam line departments 

and autonomous agcncics shall be cxclusivcly for critical and cssential positions in 

thc respective govemment entities as identified below: 

i.) Ilealthcarc prorrssionals, to include but not limitcd to nurses, medical 

physicia~ls, etc; 

ii.) I.aw Enforcement Officers, to includc but not linlitcd to the G u m  

Police Department and thr Guam Customs and Quarantine Agency; 

iii.) Classroom Education Teachers; and, 

iv.) Other Critical Positions, as idcntified by thc Governor of G u m  as 

critical and cssential for thc general safety, hcalthcare and welfare of 

the island corniiiunity and the people of Guam. 

A list of all prrsonncl positions filled prospectively ~vithin line departments 

or autonornous agmrics, upon the enact~ncnt ot'tllis provision, shall be forward by 

the Department of Administration to T Ciheslaturan Guahan, through the 

Governor's Office, no later than the final day of cach qumts hcnccforth. 

Section 4. Budgetary Restriction Provisions. 

Thc implementation of the provisions conraincd herein pertaining to the 

hiring of critical pcrsonncl within thc government of G u m  shall be conducted 

within the progranl budgetary restrictions providcd hy 1 1 .iheslaturan Guahan in 

the govemmcnt's fiscal year budget allocation. This provision shall not allow lor 

the intcr-department or intcr-governmental transfer of hnds bctween 

3gencicsfdepartxllcnts, unless specifically au~l~orized by I 1.iheslaturan Guahan 

prior to the filling ofany critical governnient position. 
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Memorandum - (Opinion) 

January 2,2000 

Ref: GOV 00-0001 

To: Governor of Guam 

From: Anorney General 

Subject: Application of Bill 372 

Buenas! 

Pursuant to your request of December 3 1, 1999 I have reviewed Bill 372 regarding the following: 

REQUEST: Does the. Legislature have the power to exempt certain positions within the 
government of Guam from a general hiring freeze? 

ANSWER: No. The Legislature's attempt to "micro manage" the staff~ng and resource 
allocations in administering the appropriated funds is a serious intrusion on the 
Governor's authority and ability to perfom his duty under the Organic Act of Guam. 

STATEMENT OF FACTS 

A brief history regarding the actions of the I Liheslaturan Guahrin in it's attempts to gain control 
over the employment of government of Guam employees is necessary in order to fully appreciate the 
gravity of what is now being attempted in Bill No. 372 (LS) which was recently passed and 
transmitted to the Governor. 

In late 1998 I Liheslaruran Guahrin passed a bill which became Public Law 24-327. Section 1 1  of 
P.L. 24-327 attempted to exercise control over specific government of Guam positions, identified 
by "FTE numbers listed in staffing patterns which had been submitted by the executive during 
budget hearings. In particular, Section 1 1 provided that 

Commonwealth Nowl 
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[t]he appropriated fun g and Full T i e  Equivalencies ('FTE Jr any position in 
the government of Guam ... which becomes vacant after the effective date of this Act 
for whatever reason, shall be considered autoniatically repealed. 

Section 1 1 went on to provide for a Vast track" procedure whereby the Governor could request the 
re-establishment of a repealed FTE by action of I Liheslaturan Guahrin pursuant to the language of 

of the repealed FTE position could the Governor then be 
the particular FTE. 

In March, 1999, Public Law 25-03 amended Section 11 of P.L. 24-327 and added a new dimension 
to I Liheslaturan Guahrin's attempts to exercise control over specific government of Guam positions 
by attaching a list which limited the total number of FTE positions that could be held by each 
department and agency of the Executive branch. 

At the request of the Director of the Department of Mental Health and Substance Abuse (DMHSA), 
on May 27, 1999, This office issued a Memorandum Opinion entitled "Review of Public Law No.'s 
24-327 and 25-03 Pertaining to Restriction of the Governor's Employment Authority for Executive 
Agencies." In that opinion, it was the Attorney General's conclusion that Section 11 of Public Law 
24-327 as amended by P.L. 25-03 was void because it was an exercise of legislative power in 
violation of the Organic Act because by attempting to exercise control over specific government 
of Guam positions the legislature was encroaching upon the Governor's authority and powers which 
are mandated by the Organic Act. A copy of our May 27,1999 is attached for your review. (Ref: 
DMHSA 99-061 3) 

The legislature then took another tack in it's continuing efforts to gain control over specific 
government of Guam employee positions. 

On October 1, 1999, a government of Guam wide hiring freeze was implemented through the 
passage of Public Law 25-72. 

The particular section of Public Law 25-72, that implemented the hiring freeze was Section 12, 
which provides: 

Notwithstanding any other provisions of law to the contrary, no funds shall be 
expended for any position filled subsequent to this Act, except for such exceptions 
noted in $1 1 of this Chapter, as well as a director or deputy director of an agency or 
department of the government of Guam. 

The positions that were excepted by Section 11 of Public Law 25-72 were: 

Teacher positions, and guidance and health counselors, within the Department of 
Education and personnel employed by the University of Guam under the Chamorro 
Teaching Degree Institute, and employment survey workers of the Department of 
Commerce .... 

Section 1 1, of Public Law 25-72 was another clear encroachment upon the Executive function under 
the Organic Act and a violation of separation of powers. This is because Section 11 identifies 
specific positions within the executive branch which are exempted from the general hiring freeze. 

However, that was not the only action taken by the legislature. Section 20, of Public Law 25-72 
announced an intent on the part of the legislature to reorganize the government of Guam. The stated 
goals where to reduce the government of Guam by no less than fifty percent (50%) through a 
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government wide reorgani, .on. However, there was no specific ,gage as to the respective 

powers and duties of the Legislature and the Executive in carrying out this reorganization, and to 
date, no effective discussions or action to cany out a reorganization has occurred. 

In response to the language contained in Section 20, of Public Law 25-72 regarding the legislature's 
intent to reorganize the govemment of Guam, the Governor of Guam requested an opinion from the - 
Attorney General. The issue stated was: 

What are the powers and limitations of the Legislature and the Governor in the 
reorganization of the Government of Guam pursuant to $20 of Public Law No. 25- 
72? 

On October 19, 1999, this office issued a Memorandum Opinion which responded to the issue 
stated: 

The Governor has the authority pursuant to the Organic Act to reorganize 
departments, agencies and other executive instrumentalities of the Government of 
Guam without legislative consent. However, the Legislature has the power to pass 
legislation not inconsistent with the Organic Act and other laws of the United States 
applicable to Guam including the power of monetary appropriation. Therefore, the 
Legislature creates public entities within limits and defines by legislation whether an 
agency or department is an executive instrumentality of the Government of Guam, 
and controls the size of the govemment by the power to restrict monetary 
appropriation. 

After articulating the legal basis for the response to the issue stated, this office concluded with the 
following observations: 

Since the Legislature has the power to withdraw mandates, change govemment 
purposes, and abolish agencies, the executive would be prudent in coordinating any 
defined "reorganization" with the Legislature. Such coordination would insure, at 
least in the short term, that the Legislature would not respond with a law abolishing 
an agency reorganized by the executive altogether or changing its mandate, purposes 
and functions. Even with the Governor's reorganization power, laws may need 
change regarding the specifics of a given function and duties. However, under the 
Organic Act (constitutiona1)doctrine of separation of powers specifically delineating 
three branches of the government of Guam, the legislature has a duty to designate 
any agency or department with governmental functions, that are executive in nature, 
as an instrument of the executive branch. Without coordination, the checks and 
balances of the Executive and Legislative Branches could result in a stalemate under 
the mandate of Public Law No.:25-72, 920 which reduces the government of Guam 
by no less than fifty percent, and could end up costing more in time than savings in 
money. Genuine cooperation between the legislative and executive branches, 
keeping the guidelines of the separation of powers doctrine in mind, could 
produce significant changes and improvements in the streamlining of the 
government, and a cost savings necessary for the survival of a viable 
government of Guam in our harsh economic times. 

A copy of the October 19,1999 opinion is attached for your review. (Ref: Gov 99- 
1308) 
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The legislation contained in Bill No. 372 (LS) which was recently passed and transmitted to the 
Govemor, is yet another attempt by the legislature to encroach upon the Governor's authority and 
powers which are mandated by the Organic Act. 

In this bill the legislature blatantly picks and chooses which particular government of Guam - 
employee positions will be filled this fiscal year. Below are selected of the bill which 
evidence this unabashed attempt by the legislature to takeover the staffing decisions which are the - - - - 

exclusive purview of the Govemor of Guam: 

Section 10. Restoration of Positions to GPD. The Guam Police Department is 
authorized to hire no more than one (1) Psychologist and one (1) Attorney IV. The 
Department also is authorized to hire no more than forty (40) "Police Officers I" to 
positions vacated between October 1, 1999 and December 31, 1999. 

Section 19. Department of Mental Health Hiring Authority. The Department of 
Mental Health is authorized to hire no more than seven (7) psychiatric technicians and 
two (2) social workers to positions vacated between October 1, 1999 and December 
3 1,1999, or in the case of the Early Retirement Program between October 1,1999 and 
January 7,2000. The Department of Mental Health is also authorized to hire no more 
than four (4) nurses and one (1) program director for the Healing Hearts Program as 
new positions not previously included in the stafling pattern listed in "Exhibit A" of 
Public Law Number 25-74. In the event any of these positions are filled, the positions 
shall be paid only from funds appropriated from the General Fund to the Department 
of Mental Health for personnel services during Fiscal Year 2000. 

Section 20. DISID Hiring Authority. The Department of Integrated Services for 
People with Disabilities ("DISID) is authorized to rehire no more than three (3) 
social workers to positions vacated between October 1,1999 and December 3 1,1999, 
or in the case of the Early Retirement Program between October 1, 1999 and January 
7,2000. In the event any of these positions are filled, the positions shall be paid only 
from funds appropriated from the General Fund to DISID for personnel services 
during Fiscal Year 2000. 

Several other sections of Bill No. 372 (LS) have titles that purport to be appropriations, however, the 
text of the sections are in fact authority to rehire specific positions within the Executive branch. 

Section 21. Appropriations for Select Positions. 

Section 23. Appropriations for Department of Law Positions. 

Section 24. ~ ~ ~ r o ~ r i a t i b n s  for DOE Comptroller Position. 

Section 25. Appropriation for DLM Chief of Cadastre Position. 

Section 29. Authorization to GEPA for Additional Personnel. 

Section 28 of Bill No. 372 (LS) continues the hiring freeze in place but introduces and new and 
chilling dimension which is clearly spelled out in it's title: 
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Section 28. Positions to be Filled Until Aut ,&ed by I 
Liheslaturan Guahdn. 

Section 28 would require that the entire Executive branch submit detailed staffing patterns of all 
people working in each department and that no hiring of new positions would take place until the 
legislature approved each such position requested. 

DISCUSSION: 

The issues that are posed in this opinion are essentially the same as those posed in two prior opinions 
which is attached to this opinion for your review. The only change is the different tack that the 
Legislature has taken in it's relentless drive to usurF the powers of the Governor. Without an 
understanding of the chronology, the perception of the Legislature's singular fixation on stripping the 
Governor of any authority with regard to how the Executive branch is to staffed would not be so 
apparent. 

Certain members of the Legislature have been attributed with making recent public statements that 
they intend to 'hicro manage" the Executive branch. This intent is also evidenced in the chronology 
laid out above. If indeed the intent of the legislators is to "micro manage" the Executive, then their 
perception of their authority as legislators under the Organic Act is flawed. 

As established by the Organic Act of Guam, "the government of Guam shall consist of three branches, 
executive, legislative and the judicial." 42 USC $1421a The Organic Act functions as Guam's 
constiktion, and the powers of each branch flow h m  and are limited by the Organic Act. See, e.g., 
Haeuser v. Department oflaw, et aL.97 F.3d 1152, 1156 (9' Cir. 1996); Bordallo v. Baldwin, 624 
F.2d 932,934 (9' Cir. 1980). As set forth in the Organic Act, the powers of the Executive Branch 
are vested in the Governor of Guam and include: 

The Governor shall have general supervision and control of all the 
departments, bureaus, agencies, and other instrumentalities of the 
executive branch of the government of Guam. .... He may veto any 
legislation as provided in this chapter. He shall appoint, and may 
remove all officers and employees of the executive branch of the 
government of Guam, except as otherwise provided in this or any other 
Act of Congress, or under the laws of Guam, and shall commission all 
officers he may be authorized to appoint. He shall be responsible for 
the faithful execution of the laws of Guam and the laws of the United 
States applicable in Guam. .... 42 USC $1422. 

In contrast, the powers of the Legislature "shall extend to all subjects of legislation of local 
application not inconsistent with the provisions of this chapter and the laws of the United States 
applicable to Guam." 42 USC 51423a.. 

The doctrine of separation of powers has long been established as a constitutional principle 
preventing one branch of government from encroaching upon another. See, e.g., Metropolitan 
Washington Airports Authority v. Citizens for Abatement of Aircrafr Noise, Inc.. 11 1 S.Ct 2298 
(1991); Bowsher v. Spar, 106 S.Ct. 3181 (1986); INS.  v. Chada, 103 S.Ct. 2764 (1983); Springer, 
er al. v. Government of the Philippine Islands. 48 S.Ct. 480 (1928). The U.S. Supreme Court 
explained the historical underpinnings of the doctrine of separation of powers, stating: 
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"The Constitu i sought to divide the delegated pow1 >f the new 
Federal Government into three defined categories, Legislative, 
Executive, and Judicial." The declared purpose of separating and 
dividing the powers of government, of course, was to "diffuse power 
the better to secure liberty." ... [these] words echo the famous warning 
of Montesquieu, quoted by James Madison in The Federalist No. 47, 
that "'there can be no liberty where the legislative and executive 
powers are united in the same person, or body of 
magistrates' ...." Bowsher v. Synar, 106 S.Ct at 3185 (citations 
omitted). 

The courts of Guam have recognized the doctrine of separation of powers, holding that "[tlhe 
legislature may not enact a law encroaching upon the Governor's authority and powers which are 
mandated by theorganic Act.'? Territorial Prosecutor v. Superior Court ofGuam, 1983 WL 30224, 
p.7 @.Guam 1983); see also BordaNo, supra; People v. Camacho, 1 Guam R 501 (Sup.Ct. 1975) 
(The Organic Act provides for a stricter separation of powers than that provided by the U.S. 
Constitution because the Act specifies that there shall be "three branches" of government). 

With regard to the specific issue raised by Bill No. 372 (LS), that is, whether the legislature has the 
power to control what specific positions can be filled, Communications Workers v. Florio, 617 A.2d 
223 (N.J. 1992), is instructive. In Florio, the Supreme Court of New Jersey addressed the issue of 
whether amendments to an a~~ropriations act that mandated how employee layoffs wert to be .. . - - 
accomplished by the Governor violated separation of powers "by allowing the Legislature to interfere 
excessively with the Governor's constitutional authority to manage government." 617 A.2d at 225. 
The challenged provision of the appropriations act provided that certain employees such as State 
Troopers, corrections officers, communications operators, security guards, alcoholic beverage control * - - - 
inspectors, marine police officers or other services shall not be laid off and 
further required that: 

Savings required to be realized through the reduction of managerial 
and other exempt personnel outside the collective neeotiations units . . - 
in the unclassified service, and then, if necessary, by the reduction of 
managerial and other exempt personnel outside the collective 
negotiations units in the career service. 

This provision essentially required the Governor to layoff higher paid, non-union state employees. 
Based on an opinion from the Attorney General, the Governor's Chief Counsel instructed all 
members of the Governor's cabinet to not enforce the provisions identified as unconstitutional. Id. 
After layoff plans were approved and slated to be implemented, a union challenged the Governor's 
refusal to implement layoffs as dictat&d,by the Legislature. Id. at 227. 

The Executive Branch asserted to the court: 

[Tlhe Appropriations Amendments impermissibly intrude on the Governor's 
constitutional authority to administer funds, which includes the making of specific 
staffing and resource-allocation decisions. The Governor claims that if government 
is to operate efficiently and effectively, the selection and assignment of necessary 
personnel and the decisions concerning how to best effectuate a reduction in force 
must reside in the executive branch. The Legislature's attempt to control the order 
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of layoffs both usurps LA thwarts the Governor's duty to make L k g  and resource 
allocations, which are an essential part of the Executive's day-to-day management 
of the branch of government. Id. at 229. 

After an exhaustive review of precedent established in their jurisdiction, the court held that the 
appropriations act amendments were unconstitutional because such legislative action violated the 
separation of powers. Id. at 229-34. The court stated: 

The Legislature properly has the power to reduce appropriations for the operation of State 
government. Both the executive and legislative branches agree that because the ~ ~ ~ r o ~ r i a t i o n s  Act 
did not provide sufficient funds to maintain staffing at then-current levels, personnel cuts were 
required. According to plaintiffs, the Legislature's purpose in enacting the provisions restricting 
layoffs was to ensure that those personnel cuts were made in the most efficient manner possible, with 
the least possible disruption in the provision of State services. 

Legislative oversight of or cooperation with the Executive was not necessary to fulfill 
that purpose. The Governor had the ability - and indeed the duty -- to make the 
necessary personnel cuts so as to enable the agencies to continue to function as 
efficiently and effectively as possible. Not only was the legislative mandate of how 
to make the cuts unnecessary for the effectuation of the statutory scheme, m e  
Legislature's attempt to "micro manage" the staffing and resource allocations in 
administering the auvro~riated funds was a serious intrusion on the Governor's 
authoritv and abilitv to perform his constitutionallv-delegated functions. 

Staffrng decisions are a t  the core of the Governor's day-to-day administration 
of government. Decisions about what type of employees are needed in a 
department and how many positions can be retained or  eliminated directly 
affect how the executive branch operates. By hampering executive discretion 
on staffing decisions, the provisions prevent the Governor and department 
heads from using their expertise and familiarity with the agencies they manage 
to make the cuts in the least disruptive manner. Thus the provisions impede 
them in the performance of their constitutional duties faithfully to execute the 
laws. 

Indisputably, the Legislature retains broad powers in the appropriations 
process to control the size and priorities of the State government. The 
Legislature properly exercised the power in this case by choosing to reduce 
the amount of money it appropriated to the salaries-and-wages accounts of 
most executive departments, thus necessitating a reduction of the State 
workforce through layoffs.   he Legislature's power to shape State 
government and achieve savings in this manner is unquestioned. However, 
in this case the Legislature went one step further in its attempt to shape State 
government. Having reduced the salaries-and-wages accounts, it attempted, 
through the provisions challenged here, to control how those reduced 
appropriations would be administered specifying which employees should 
and should not be laid off. Although the Legislature may "aaaroariate and 
dictate. if it desires, the services and positions desienated for such 
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aD~rovriation." '" t .e is one thine ... lthe Leeislaturel c lot  do .... I t  
cannot exercise functions of the executive. I t  cannot administer the money 
after it has been once avvro~riated."'Id at 234-35. 

Although the Guam courts have not addressed the meaning of administration of appropriations, 
several states have. In Anderson v. Lrrmm, 579 P.2d 620 (Colo. 1978), the court concluded that "the 
state legislature was not permitted to interfere with the executive's power to administer appropriated 
funds, which included the making of specific staffing and resource allocation decisions." In that 
case, the legislature allocated funds based upon the number of full-time employees which the 
legislature believed each county should have and specified the number of full-time employees 
assigned to specific job categories. The governor therein vetoed the limitations set by the legislature 
stating that the executive needed the flexibility to determine the proper allocation of manpower. The 
court agreed with the governor and concluded that the legislation clearly violated the separation of 
powers doctrine. 

CONCLUSION: 

The attempts by the Legislature to authorize exceptions to the general hiring freeze is 
inorganic and is void and unenforceable as a matter of law. Until such time as the legislature 
removes the general hiring freeze, there can be no exceptions except in those cases where the 
general hiring freeze itself would itself be void. 

Attachment Enclosed 
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May 27, 1999 

Memorandum (Opinion) REF: DMHSA 99-061 3 ' 

To: Director, Depamnmt of Mental Health and Substance Abuse (DMHSA) 

~rom.: Attorney General, Acting 

Subject: Review of Public Law Nos. 24-327 and 25-03 Pertaining to Restriction of the 
Governor's Employment Authority for Executive Agencies 

Hafa Adai ! 

We are in receipt of your May 24, 1999 memorandum requesting an opinion on the following: 

REQUEST: Is the action taken by the Guam Legislature in enacting Public Law No. 24-327. as 
amended by Public Law No. 15-03. restrictive of the Governor's executive powers 
as provided by the Organic Act? 

ANSWER: Yes. Because such restriction violates the separation of powers doctrine. the relevant 
portions of these laws are inorganic. and therefore. inorganic and void. See 
Discussion. 

STATEMENT O F  FACTS: 

The Legislamre recently enacted Public Law Nos. 24-327 and 15-03. Section 1 1 of Public Law NO. 
24-327. as amended by Public Law No.:25-03. automatically repeals the appropriated funding for an 
FTE position and eliminates this position upon vacancy "for whatever reasons" after the effective 
date of the law. Section I of Chapter fi of Public Law No. 25-03 appropriates a lump sum for the 
operations of the Executive Branch for Fiscal Year 1999 and section 11 of Chapter V establishes a 
limit on the number of FTE positions for the Executive Branch for Fiscal Year 1999. Furthmnore, 
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an e m I e d  FIT position can only be re-established by anion of the Le_uslature. .%L- P.L :hjl-. 
$1 . as amended by P.L. 5-03.  52l(b). accord in^!^. - .  the Legislature has delegated lo itself tne 
power to control expenditure of appropriated funds. as well as the power to eliminate and then re- 
establish FTE positions. 

AS an acmcy ofthe Executive Branch DMHSA is subjen to the hiring restrictions of Section 1 1 of 
pubtic No. 24-327, as amended. As outlined by the Director of DMHSA in the hlay 21. l 909 
memorandum these hiring restrictions are having "a dwasting effect on the depanment's ability to 
car? out its mission." DMHSA recently lost the manager of its Healing Hems  Pro-mm and is slated 
to lose its only psychiatrist in two (2) weeks. Additionally. there are s w d  essential counselor and 
division head positions in the Nursing Services Division. and the Children and .4dolescent Services 
Division that are currently vacant and require filling. In conjunction with seeking approval from the 
Govemor to fill these essential positions, the Director ofDMHSA has requested a review and opinion 
ofthe hiring restrictions as promulgated in Section 11 ofPublic Law 24327, as amended by Public 
Law 15-03 

DISCUSSION: 

AS established by the Organic A n  of Guam "the government of Guam shall consist of three branches, 
executive. legislative and the judicial." 42 USC 51421a. The Organic Act functions as Guam's 
constitutioq and the powers of each branch flow from and arc limited by the Organic .4ct. See. e.g., 
Haeuser v. Depanmenr q f h :  el ~ 1 . ~ 9 7  F.3d 1 152, 11 56 (9* Cir. 1996); Bordrrllo I: Baldwin. 624 
F.2d 932,934 (9" Cir. 1980). As set forth in the Organic Act, the powers of the Executive Branch 
are vested in the Governor of Guam and include: 

The Govemor shall have general supervision and umtrol of all the dcpamnents. burcaus. 
agencies. and other insrrwnenralities of the executive branch of the government of Guam. .... 
He may veto any legislation as provided in this chapter. He shall appoint. and may remove 
all officers and employees of the executive branch of the government of Guam. except as 
othemue prondcd m ths or any other Act of Congress. or under the laws of Guam. and shall 
commission all officers he may be authorized to appoint. He shall be responsible for the 
faithful execution of the law of Guam and the laws of the United States applicable in Gum. 

42 USC $1422. In contrast. the powers of the Lesislature "shall extend to all subjects of legislation 
of local application not inconsistent with the provisions of this chapter and the laws of the United 
States applicable to Guam." 42 USC 31423a. 

.4dditionally. the Organic Act provides in relevant pan: 

The leg~slature shall enablish a merit system and. as far as practicable. appointments and 
promouons shall be made in a ~ ~ r d a n ~  with such merit symm. The Government of Gum 
may by law establish a Civil Service Commission to administer the merit system. 

48 USC $1412c(a). The Legislature has established a merit system and the Civil Service 
Commission. See 4 GCA, Chap. 4. Through this merit system, the Legislature provided for the 
creation and termination of classified positions as follows: 



w03. Duties of the Commission. The Commission has the follo\\x -. duties. po\vers and 
responslbilnles: 

(a) It shall provide by rule swdards relating to position classification. 
creation of nnv positions or classes of poSiti0~. as pro\lded by 662 10 
[g6303] of tlus Title. and as required for positions in the other branches of 
the Government as such positions are p l d  u i t h  the jurisdiction of the 
Commission: 

* * a *  

(g) The provisions of this Section shall not apply to the Judician or 
Legislature in compliance \vitb the docvine of separation of ponm unless 
such separate branch oprs 10 make them applicable by submmng to the 
jurisdtaion of the Civil Service Commission. 

86303. Creation of positions. (a) New positions may k created by the Governor ... when 
necessary for the efficient performace of the dudes and functions of the government. The 
Governor shall submit to the Civil Service Commission ... the position . . descriptiom for the 
posmons withm thirry (30) calendar days after crcarion. 

&the Commlsslon . . 
.. 

. . 
8 t h  

. . . . 
(90) dam No nnvlv 

Emphasis added. Accordingly. through laws established by the Legislature. the creation and 
termination of classified positions in the Executive Branch are functions of the Governor and the Civil 
Service Commission not the Legislature.' The only control the Legislature reserved for itself was 
the power to not fund a newly created position ("[nlo newly created position shall be filled in the 
absence of appropriations to pay the salary of the proposed position."). 

1. w a r a t i o n  of Powers Doctrine 

The doctrine of separation of powers has long been established as a constitutional principle preventing 
one branch of government from encroaching upon another. Scc. r.p.. MctropolItatr Wa.~hitigot~ 
AItporlons Authoriiy I.,? Cirizensjor Ahatemerrr ojAircrofr Noise. bic.. 11 1 S.Ct. 2198 (1991); Bowrhcr 
I: .~vtrar. 106 SCt.  3181 (1986); I.N.S. I: Cha&, 103 S.Ct. 2764 (1983): Springer, ef 01. I.,: 
Gowntmcnr qf the Phil@pine Islm~ds. 48 S.Ct 480 (1928). The U.S. Supreme Court explained the 
historical underpinnings of the doctrine,of separation of powers. stating: 

"The Cotmimuon sought to divide the delegated powers of the new Federal Government into 
three defined categories. Legislative. Executive. and Judicial." The decland purpose of 
sepaiamg and dividq the p e n  of govcmmcm of course. was to -'diffuse power the better 
to secure likm." ... Ithcse] words echo the famous warning of Montcsquieu. quoted by Jamcs 
Madison in The Federalin No. 47. that "'there can be no liberty where the legislative and 
csccutive pol\-ers are united in the same penon. or bo@ of magistrates' ...." 

I There is a general rule that "the power to create a position in the civil wrvice includes the pam to 
abolish the position." See e.g.. Stare v. Raschig. 49 N.E.2d 56-60 (OH 1943); EIIisv. RIIen. 154 S.W.Y 815 (AK 
1941 1. See peneraliv 15 Am Jur 2d Civil Sen?= 5 72 (1976). 



Bo~c,sher I :  51war. 106 S.Ct at 3 1 85 (citations omined). 

The courts of Guam have reco-Pnized the doctrine of separation of powers. holding that "[tlhe 
legislature may not enact a law encroaching upon the Governor's authority and powers ~ h i c h  are 
&dared by the Or-pic Act." TenirorinlProsenror 1: Superior Corm of Guam. 1963 U'F 5022-1. 
p.7 0.Guarn 1983): see also Bor&llo, supra: People 1: Comarho. 1 Guam R. 501 (Sup.Ct. 1975) 
(The Organic Act provides for a stricter separation of powers than that proiided by the C.S 
constitution because the A n  specifies that there shall be 'three branches" of government). 

In Ten-iroria/Prose~or the issue before the district coun wi% whether the Tenitonal Prosecutor's 
~ c t  violated the Organic Act. WL 33024 at p.5. The challenged ponion.of theAct probided 

The Tenitonal Prowanor shall be appointed by the Govcmor with the advice and consent of 
the Legislature. The Governor may remove the Taritorid Prosecutor. but only for conviction 
of felony involving moral rurpirudc or for \villful miscarduct in office. \rillful and persistent 
failure to pedorm prosecutorial duties. or any conduct which is prejudicial to the 
admi~strali~n of junice or which bring the Territorial P w t o r ' s  office into disrepute. 
The Temrorial Prosecutor may appeal such removal to the Superior Coun. 

Id. at p.6. This portion of the Act was alleged to violate the Organic Act because the Organic Act 
provided "that the G o v e ~ o r  have supervision and control of all executive depanments. have 
authoriry to appoint and remove all officers of the executive branch and be responsible for the faithful 
execution of the laws of Guam." Id at p.5. The opposmon argued that the Act did not violate the 
Organic An because "the Governor's authority to appoint and remove officers is completely subject 
to the power of the Legislature to modify it or to determine an alternative method of selection of 
officers." Id at p.6. The district coun held the Act inorganic following the Ninth Circuit ruling in 
Bor&llo. supra. Id. at p.7. 

In BordaNo. the Legislature had passed a law which provided that all powers vested in the Guam 
Memorial Hospital shall be exercised by a Board o f  Trustees. which would consist of thirteen 
members who were to be appointed by the Governor after thirteen private organizations chose who 
he was to appoint. Id. at p.6; 624 F.2d at 933. The Governor challenged the law as violating the 
Organic A n  and beyond the authority ofthe Legislature. Id at 934. The district coun ruled that "the 
Govemor's general appointive power [48 USC fj1422c(a)] was intended to be subject to legislative 
anion otherwise Congress would not have included the phrase 'except as otherwise provided in this 
chapter or the laws of Guam' and that his specific responsibility with respect to hospitals was 
restricted bv the inclusion in Section 1421g(a) of the phrase "subject to the laws of Guam." WL 
30224 at p.6 Section 1421g(a) provides: 

Subject to the laws of Guam. the Governor shall establish. maintain. 
and operate public health serviccs in Guam. including hospitals. 
dispensaries. and quarantine stations. at such places in Guam as may 
be nccessav. and he shall promulgate quarantine and sanitarv 
re_eulations for the protection of Guam against the impomtion and 
sprcad of hsease. 



However. the Kinth Circuit disagreed and reversed the district coun ho.-.ng i h a t  le_cislati\.e 
power is limited by Section 1423a [of the Organic .4ct] to subjects .not inconsistent uith the 
pro\isions of this chapter.'. 624 F.2d at 934. Thus. despite the Governor's po\vers to 
'.e&lish maintain and operate ... hospitals being limited by the phrase "'subject to the laws of 
Guamw' in section 1421g(a), the Ninth Circuit ruled that the Legislature "may not negate.the 
command of the Organic Act that the ultimate responsibility for the governance of the Hospital 
be in the Governor." Id Because the legislation in question had effectively "taken over the 
entire power to establish maintain and operate the Hospital by dictating who the go\,erning 
trustees shall be," the Leeislawe had exceeded its power under the Organic Act. Id. at 934-35. 
In Territorial Prosecutor. the district coun noted the effect of the Bor&llo ruling: 

(Tjhe Legslarure may not enact a law encroachg upon the Governor's.authori~ and 
powen which are mMdatcd by the Organic Act. If\%% \=re to pennit the leeislarure to 
do so. not only \%nuId it render the concept of the s e p d o n  of p m m  mcaninglas and 
be inconskWnt uith [the] mMdare ofthc O@c A n  but it could possibly result in the 
Governor being divested of his cxccu t i~  authority and power at the nbim of the 
legislature. 

This is exactly the effect of section 11 of Public Law No. 24-327. as amended. and Section 1 1 
of Chapter V of Public Law No. 25-03, because the law severely restricts the Governor's 
executive authority to administer appropriated funds for the management and operation of the 
Executive Branch, which includes the making of specific staffing and resource-allocation 
decisions. .4lthough Guam's couns have never had occasion to address this specific issue. 
several other jurisdictions have. See, e.g.. It1 Re Opirriotr of the Justices lo the Go~pcrtlor. 34 1 
K.E.2d 254 (Mass. 1976); Anderson 1.. Lamm. 579 P.2d 620 (Colo. 1978): Cornrn~rnicatiot~s 
Workers v. Florio. 61 7 A.2d 223 6 l . J .  1992). 

In Oprtirori of the Justices. the Governor of Massachusetts requested the Supreme Judicial 
Court of Massachusetts to address the question of whether legislation. which was similar to 
Public Law 24-327. was unconstitutional as a limit and infringement upon the powers of the 
executive branch. 34 1 N.E.2d at 755 The challenged statute provided: 

All posluons \scant or rhat becomr racant othcr t h  posltlons esscnt~al for thc carc of 
paucnts. on or after June thln~eth. nmncen hundred and seventy-five. shall remain 

\scant dumg the fiscal year meteen hundred and sevmp-SIX. provided. that vacancies 

for ~hlch then euns a cnncal need ma! be filled upon cenlficatlon of the cnt~cal need 
b\ the conmussloner of admmmauon and venficat~on of sad cnrlcal need b? the house 
and senate comm~nees on ways and means No funds shall be all& for ovenlmc 
compe=uon unless It 1s cssmtlal to the safe9 and care of persons under the care and 
junsdlnlon of the wmmonuralth 

Id. at 256. fn.2. The coun held that the statute violated the separation of powers, and was 
therefore unconstitutional, because it entrusted the executive power of expenditure to 
legislators The coun stated: 



r e c  - 
The po\rrr so delegad is r he le-dlauve po\rrr of appropriation but '*e esecutive 
power of espmdirure of appropriated funds. .... 

bnder $ 2 jC [the gatute] -.critical need" 1s to be cerufied by the C0ITImISSI0ner of 
Admintstration. an C X ~ C U ~ ~ V ~  officer. and 1s to be verified by the House and SctIate . 

C e  on Ways and Means, composed of legislati\t officen. What is qutred 1 

1s nM merely \crification that the Commissioner has made the q u i d  cenificarion. 
but ..verification of said critical n d  by the legislative committe~ We read the 
stamre ... as r e q u i r q  the exercise of judgment and discmion by legislative officen. 

Thus to cnmn the executive ~ Z T  of cpnd~WC u, legkkrik ofiiccn is u, violate an. 
;O [consuturional prmision for oepamion of por\rn] b? authorizing the legislati\.e 
depamnent to exercise csecutive powers. 

Id. at 757 (citations omitted). 

InA&rson I: h m n ,  the Supreme Court of Colorado was presented with the issue of whether 
the lower coun had correctly determined the unconstitutionality of ponions of a general 
appropriation bill. which ponions had been vetoed by the Governor. 579 P.?d at 613. The 
vetoed ponions germane to our case involved an appropriation to a government agency for its 
counties, whereby (1) the Legislature allocated hnds based upon the number of full-time 
employees (REs) which the Le-dature believed e531 county should have and (2) made certain 
specifications as to the number of FTEs that can be assigned to specific job categories.' Id. at 
626. The Governor vetoed these portions. stating "I am vetoing the ... county FTE limitations 
because the executive needs the flexibility to detmnine the proper allocation of manpower." 
Id. The court a p e d  with the Governor. stating: 

We agree that rhese conditions on the number of full-time employees in each counn 
interfere uith the executive authorin. to allocate saff and resources in administering 
funds. ... In sum. these provisions are clearly in violation of the separation of powers 
doctrine. 

Id. 

More recently. in Commtt~~~cu~iot~s  Workers 1: Florio, the Supreme Coun of New Jersey 
addressed the issue of whether amendments to an appropriations act that mandated how 
employee lavoffs were to be accomplished by the Governor violated separation of powers "by 
allowing the Legislature to interfere excessively with the Governor's constitutional authority to 
manage government." 617 A.2d at 224. The challenged provision of the appropriations act 
provided that cenain employees such as State Troopers. corrections officers. communications 
operators. security -pards. alcoholic b e v q e  control inspectors. marine police officers or other 
personnel providing services shall not be Laid off and further required that: 

An example of these limicationc on m s  M% "953 of the total FtEs arc lo k social workm. 454.6 
F E s  arc lo bc clcncal naR. and 18.5 new F E s  are to be social workers in the area of child abure. Id. 

' The Governor also vetoed another portton of the general appropriation bill that provided that ten 
additional F E s  were to be funded in another government division if that division Rached i l l  pmJcned case load 
by specified dates. Id. at 628. The coun held this ponion to k uncohnitutional as violation of separation of 
parsers Inter ulk. sratlng that ihc contingent funding of t a  full-time empi- is a clear intuTcmcc with the 
esecutice authorin. to allocate -and resources in adminincring appmpriation." Id. 



Satmgs requlred to be rcalized through rht reduction of managerid a d  other esempt 
personnel omide the collecnrc negouations umts m the unclassified senice. and then. 
if necessan.. by the reduction of managenat and other esanpt ptnonnel outside 
the collective neg0UaI10~ unns in the career senice. .... 

Id. at 216 This provision essentiallv required the Governor to layoff higher paid. non-union 
state employees. Based on an opinion from the Anomey- General, the Govemor's Chief 
Counsel instructed all members of the Govemor's cabinet to not enforce the provisions 
identified as unconstitutional. Id. After layoff plans were approved and slated to be 
imdemented. a union challenged the Governor's rehsal to implement layoffs as dictated by the 
Legislature. Id. at 127. The Executive Branch asserted to the court: 

[T]he Appropriarions Amendments impermissibly intrude on the Governor's 
consurutional authority to admuuser funds. which includes the making of specific 

and resource-allocarion decisions. The Govekor claims that if government is 
to operate efficiently and effectively. thc selection and assi-gnment of m s s a n  
personnel and the dcunons wnceming how to best cffecruate a W o n  in force must 
reside in the a;ecudve branch. The Lcgislaturr's attempt to control the ordrr of layoffs 
both usurps and thuarrs the Govcmor's duty to make aaEq and resource allocations. 
\shich are an essendal pan of the Executive's day-to-day ma~ganaa of the branch of 
government. 

Id. at 229. After an exhaustive review of precedent established in their jurisdiction, the court 
held that the appropriations acr amendments were unconstitutional b m s e  such legislative 
action violated the separation of powers. Id. at 229-34. The court stated: 

The Lqslacure properly has the pmrr to reduce appropriations for the operation of State 
eovernment. Both the executive and legislative branches agree that because the - 
Appropriations Act did not provide sufficient funds to maintain staffing at then-current 
levels. penonnel curs urre rqulred. According to plaintiffs. the Legislature's purpose 
m enactmg the provisions restnctmg layoffs uas to ensure that those personnel cuts 
were made in the most efficient m&er possible. with the least possible disruption in 
the provision of State s e ~ c c s .  

Legslatrve ovnsrght of or coopemon tmh the Execuuve uas not necessan to fulfill that 
purpose The Governor had the ab111Q - and rndced the d u ~  - to make the ncccssan 
personnel cuts so as to enable the agencles to conunue to function as cffic~ently and 
effectlvel? as posslble Not onl) was the legalat~ve mandate of how to make the curs 
unnecessaq for the e&auatlon of the statutory scheme. 
rn~cro-~~ .* allor- 

funds \ x u  a -n on the COV- and ab,- 

Staffing decisions arc at the core of the Governor's day-to-day administration of 
government. Decisions about what type of employees arc needed in a department and 
hotv many positions can be retained or eliminated directly affect how the executive 
branch operates. By hampering executive discretion on staffing decisions, the 



prmulons prevent the Got emor and dcpamncnt heads from us- thar cspenrsc and 
f am~l~anp  u i t h  the agencies the! manage ro make the curs m the lean d r s ~ p l t \ e  
manner Thus the pro\lslons unpcde them m the performance of therr consururronal 
dutres fa~thfully to execute the lati3 

Indisputably. the k g i s l a m ~  retains broad v t r s  in the appropriations process to 
control the size and priorides of the State governmat. Thc L@ature properly 
exercised the power in this case by choosk  to d u c e  the amount of monq it 
a p p r o p d  to the salaries-and-\\ages accounts of mon executive d c p m m t s .  thus 
necessiranin_e a reduction of the Stare \inkforce through layoffs. The Legislature's 
potirr w shape Srate government and achieve satmgs in this manner is unquenioned. 
However, in this case the Legslarurr umt one step funhcr in its aaanpt to shape State 
eovemrncnt. Having reduced the salaries-and-- accounts. it aaanptcd. through 
;he provisions chdeilged here. to conml how those reduced appropriations would be 
adrmrunmd 6% ~ 4 i c h  employees should and should not be laid off. 

7,. 

Id. at 234-35 

Similarly, the Guam district court has recognized that once the Legislature has 
appropriated funds to the Executive Branch, "the Governor is authorized to  
exercise his executive prerogative in administering the expenditure of 
appropriate funds." Srnzros rc C a h ,  Civil 80-0213A p.10 @.C. Guam 1982). 
In so ruling, the district court noted that the Territorial Auditor o f  Guam had 
"reco-olized that 'when an appropriation is made in lump sum, the expenditures 
from that appropriation are executive prerogatives and the legislature has no 
further control over such expenditures."' Id. (citing Legal Opinion of  the 
Territorial Auditor 
ofGuam TA 80-1. Jan. 2. 1980). See also 63C Am. Jur. 2d Public Funds (! 45 
( 1997)'. 

Section 11 of Public Law No. 24-227. as amended. mandates that once an FTE 
(classified) position becomes vacant "for whatever reason." an Executive 

'' This wcuon nates in rcln.anr pan: 

Once the appropriation is made. the lcgislati\e work is complete and it is up to 
the esecuuvr to administer the appropriation. Yet it has been natcd chat an 
appropriation of public monies is not a mandate to spend rather it is an 
authonzauon given by the legrslaturc to a designated agency not to exceed a 
srated sum. Spending mone?. appropnatcd by the legrslature is essentially an 
esccutivc task and regardless of how minuuly appmprations arc itemized. 
some wopc is I& to the ucnrtive for the exercise of judgment and discretion in 
making c~wnditwcs within the limits ofthe appropriation. Allocation of 
resources and enablishment of priorities arc the essence of minagunent. 



branch agency can no lank . hire a replacement. even thou@ fu, have . already been appropriated for the position by the Legislature.vhe only way 
a replacement can be hired is for the Governor to return to the Legislature and 
submit a bill for re-appropriation and re-establishment of the eliminated FTE 
position. The bill must then be reviewed by the Ledslative Committee with L 

oversight of the respective agency and passed by a majority of the Legislature. 
Odv then can the eliminated FTE position be re-established. Such legislation 
not bnly seriously intrudes on the Governor's authority and ability to perform 
his constitutionally-delegated functions of "general supervision and control" of 
the Executive Branch but has impermissibly delegated an executive power of 
expenditure of appropriated funds to itself See Opinion of-Jr(srices, n p :  
Atrderso~r. supra: Commutricarro~is Workers. supra. 

Section 11 of Chapter V of Public Law No. 25-03 mandates that 
''[n]onvithnanding any other provision of law, the Executive Branch for Fiscal 
Year 1999 is authorized m ( s )  qua1 to the FTE lwel pursuant to "Exhibit A" 
of this Act Exhibit A lists each Executive Branch agency and desiyates the 
total number of= positions each agency will have. As previously discussed. 
a similar provision of an appropriation bill that limited the number of FTEs 
which a government agency could have was ruled unconstitutional as a 
violation of the separation of powers doctrine because it interfered with the 
executive authority to allocate staff and resources in administering funds. See 
A t d r s o n ,  mpra. Accordingly, the suspect provisions in Public Law No. 24- 
327. as amended, and Public Law No. 25-03 violate the separation of powers 
doctrine. and therefore. are inorganic and void. 

CONCLUSION: Section 11 ofpublic Law 24-27.  as amended. and Section 11 of Chapter \' of 
Public Law No. 25-03. violate the separation itf powers doctrine. and therefore. are inorganic and 
void 

5 Section I I of Public Law No. 21-27 .  as amended. statcs in rclcvant pan:. 

The appropnatcd funding and Full-Time Equivalencies ('FlT') for any position in thc 
government of Guam. including the Judicial Branch. funded b?. the General Fund or any iund 
appropriated. including the Tourin Anranlm Fund. by I Liheslaruran Guahan. which becomcs 
yacanl &cr the effccti\t date of thts Act for u,hatcvcr reason. shall be considered automatic all^ 
rcpcaled. 

Thc follo\ving fast-track pnxcdurc must be follo\\.cd in ordcr for a replacement to bc hircd. I 
.Ifaxa 'lahen Guahan shall transmit to thc Speaker of1  Lihcslaruran Guahan in bill form a 
dctailed description of the position. or positions. the funding and !=IT of uphich have been 
automattcall! repealed pursuant lo this Section which IAfaga 'lohen Guahan wishes to reinstate. 
The Speaker of1 Liheslaruran Guahan shall submit IA4aga 'lohen Guahan :r bill to the 
Commlttce on Rules for refcrral to the appropriate ovcrstght cornmiacc. The rcquircmcnt tor a 
publlc heanng of the bill shall be waived. hou~ct~er, publlc notice prior to the consident~on ofthc 
bill in Session shall be rcqutrrd. An affirmative vote of h e  majority of the Senaton shall be 

requtrrd in order to pass an! bill to re-appropriate towards and rcsnablish an repeal& 
purruanl to this Section. Only upon the reapponionment of funds for, and the reRwtablishmcnt 
of. a repealed FIT by anion of I Liheslaturon Guahan purmant to this Section may any hiring 
action on the vacant position be initiated. 
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Memorandum (Opinion) 

October 19, 1999 

REF: GOV-991308 

To: The Honorable Carl T.C. Guticmz 
Governor of Guam 

From: Attorney General 

Subject: Reorganization of the Govemment of Guam Pursuant to Public Law No. 25-72.920 

Buenas! You have asked for infomation concerning the Governor's  organization authority as 
follows: 

REQUEST: What are the powers and limitations of the Legislature and the Governor in the 
reorganization of the Government of Guam pursuant to- $20 of Public Law No. 25- 
72? 

ANSWER: The Governor has the authority pursuant to the Organic Act to reorganize 
depanments. agencies and other executive instn~mentalities of the Govemment of 
Guam withou~ legislative consent. However, the Legislature has the power to pass 
legislation not inconsistent with the Organic Act and other laws of the United States 
applicable to Guam including the power of monetary appropriation. Therefore, the 
Legislature creates public entities w i h n  limits and defines by legislation whether an 
agacy  or departmat i s  an executive instrumentality of the Government of Guam, 
and controls the size of the govcmmat by the powa to restrict monetary 
appropriation. 

cmmm..rJlh Nor! 
Suite blWL Judicial Cmlu BldC. 120 Vat O'Brirn Dnw. I-lqWa, Cum USA. %9IO 
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I 

STATEMEhT OF FACTS: 

Among other things, Public Law No. 25-72 is an appropriations act purporting to provide by 
subsequence legislation, in cooperation with the adminimtion and the executive branch. a bill to 
reduce the government of Guam by no less than fifty percent (50%) throu* a government wide 
reorganization. Roundtable discussions arc mandated to produce legislation accomplishing the 
reorganizational purposes detailed in 520 within s i w  days of the Act's effective date. The specific 
powers and duties of the Legislam and the executive arc not effectively defined. 

DISCUSSION: 

ne- Organic Act functions as Guam's constitution and the Legislarure may not pass laws 
inconsistent with the powers of each of the three branches of government. As limited by 4 142 1 a of 
the Organic Act, "the government of Guam shall consist of three branches, executive, legislative, and 
judicial." The separation of powers of these three branches is considered more smct under the 
Orzanic Act than under the U.S. Constitution. See. People I .  Canmcho, 1 Guam R. 501 (Sup. Ct. 
1975). 

Section 1473a of the Organic Act concerns the scope of the Legislature's authoriry and provides, in 
pertinent part, that "The legislative power of Guam shall extend to all rightful subjects of legislation 
not inconsistent with the provisions of this chapter and the laws of the United States applicable to 
Guam." 

The Governor, on the other hand, as head of the executive branch. is vested with '[tlhe executive 
power of Guam" and 'shall have general supervision and control of all the depamnmts, bureaus, 
agencies and other instrumentalities of the executive branch of the government of Guam." 42 U.S.C. 
5 1422. 

The executive power is the power to execute laws, that is, carry laws into effect, as distinguished 
from the power to make those laws, or to judge them. See, generally, 16 Am.Jur.2d Co~lsriturional 
Law 6303. In fact, however. the power to legislate or to make laws is generally considered 'the 
mosr imponant of all the powers of government" and "has been characterized as the vital function 
which animates, directs. and controls the whole operation of civil authority." See. generally, 16 
Am.Jur.2d Co~~slilutiona/ Law $318.. Legislatures are limited only by the provisions of the 
constitution. and if no limitations exist.'*en 'the legslative will is s u p m e  and must be obeyed by 
all other departments of the government." See, generally. 16 ~m.Jur.,d Consrirurior~al Law $319. 

With respect to the organization of the executive branch of the government of Guam, our Organic 
Act has specifically delegated to the Governor, as head of the executive branch, the following 
authority pursuant to $1422c(c), which is entitled "Reorganization": 

The Governor shall, from time to time, examine the organization of the executive 
branch of the go~ernment of Guam, and shall determine and carry out such changes 
therein as are necessary to promote effective management and to execute faithfully 
the purposes of this chapter and the laws of Guam. 
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Thus. excluded from one of those 'rightful subjects of legislation' is the Legislam's auihority to 
pass legislation which would usurp the Governor's authority as provided for in 41421c(c). Hence. 
while the Guam Legislature may rig!%%ll;. pass iegislation to create insrmmentalities of the 
government of Guam, and to create W t e s  far these govanment inmumentalities outlining their 
purposes or functions in a general sense, the Guam Legislam's authority does not extend to 
deciding how an executive branch agency may be benn organized and to carrying out any changes 
to better organize the agency. The Legis lam only determines whether an agency or department 
is an instrumentality of the executive branch of the government of Guam. See, e.g., Roberro 1.. 

Bordallo, 839 F.2d 573,574 (1987); Laguana r? Guam Visirors Bureau. 725 F.2d 5 19,521(1964). 

The Legislature also does not have the power to require the Govtmor or any executive 
instrumentality of the government of Guam to obtain the Legislanue's consent to reorganize said 
instrumentality or insuumentalities. In 812 of Public Law No. 20-65, the Legislature added 
$5302(a) to the Government Code of Guam (later recodified as 5 GCA $1 1103). Section 11 103 
requires legislative approval for any reorganization of a department, agency, or instrumentality of 
the government of Guam. In an Anomey General Opinion to the Director of the Depamnent of 
Public Health and Social Services dated March 6, 1990 (Ref: PHSS 90-0191). we opined that 
tj 11 103 violated the separation of powers docmne because the Organic Act specifically delegates 
to the Governor, and not the Legislature, the authority to organize the executive branch. Thus. the 
Legislature may not encroach on the Governor's authority by requiring the Governor's 
reorganization plans to be submitted for legislative approval. Likewise, govemment agencies arc 
not required to submit their reorganization plans for legislative approval. As we said in our prior 
opinion: 

The executive power is always subject to check by the terms of the legislation that 
authorized it, and if that authority is exceeded, it is open to judicial review as well 
as the power of the (U.S.) legislature to modify or revoke the authority entirely. See 
e.g. INS v. Chadha, 103 S.Ct. 2764 (1983). 

Attorney General of Guam Opinion PHSS 90-0191 dated March 6, 1990 at page 5. 

The authority to reorganize the executi\'e branch is not the same as the authority to create a separate 
agency of the government of Guam. The creation of agencies and instrumentalities of the 
government of Guam is srrictly a legislative function. The Organic Act does not bestow upon the 
Governor the authority to create separate agencies or instrumentalities. Laguana r .  Guunr Visirors 
Bureau. 725 F.2d 519, 521(198+). The.power to modify a public entity previously created by the 
Le~islature is not the same as the power to create a new entity. The Governor has no authority to 
create a separate agency of the government of Guam by executive order. Robeno v. Calvo, Dist. Ct. 
(Judge Cnstobal Duenas,1986), affd. Roberro v. Bordallo, 839 F.2d 573,574 (1987). 

Once the legislature has created the executive agency or department, the Governor has exclusive 
authority to reorganize the departments or agencies in any manner that complies with the legislative 
purposes delineated in the legislation establishing the legislative mandate to the executive. 
However, the one clear qualification upon the reorganizational authority of the Governor is the merit 
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* 
system mandated by the Organic Act.' The civil service law in 6 GCA $4201 requires that classified 

. 
u.islature i i  employees may only be removed for cause, whch limits both the executive and the Le, 

a reorganization - affecrs an employee's ;ny or substantive duties. 

Additionally, the Legislature may have concumnt authority over the functions of ccnain agencies 
such as the Depanment of Education and Guam's public school system pursuant to $1421g(b) of the 
Organic - Act. This section states that the government of Guam shall provide adequate public 

educational system, and to that end shall establish. maintain, and opmte  public schools according 
to the laws of Guam. Prior to 1986, the same section of the &ganic Act read ' D e  Go\.ernpr shall 
provide an adequate public educational system of Guam. and to that end s h d  establish. maintain and 
operate public schools at such places in Guam as may be necessary." [Emphasis added.] Superior 
Coun of Guam Judge Tydingco-Gatewood, at one point, issued a decision under the cumnt Organic 
~ c t  section which states that the government of Guam, gmcrically, sM1 provide an adequate 
educational system. The legislam had passed an elected school board Statute, in Public Law No. 
22-42; which was challenged by the executive and others. Judge Tydingco-Gatewood decided that 
the Depamnent of Education was not a part of the Executive Branch of the government of Guam. 
See, Tainarongo I*. Terrirorial Board of Education. Special Proceedings Case No. SPl14-95, I 

consolidated with Gurierrez, er al. v. Territorial Board ofEducation. er al., CVl383-95, Decision i 
at page 15 (September 11.1996). More recently, the Guam Legislature has placed the Depamnent 
of Education hrectly under the Governor and, thereby, badc into the Executi\,e Branch, 
extinguishing the Board of Education. See, Public Law No. 25-03, $18 (1999). However. the I 

Legislature could recreate a Board or Boards of Education at any time. Congressional legislative 
history does not indicate Congress intended for the Governor to have exclusive power over Guam's 
school system even prior to amendment of the Organic Act in 1986. See, e,g.. Brown I? Civil Service 

. I  
Commission, 81 8 F.2d 706,709 (9" Cir.1987). However, the educational insmental i ty  must be 

i 
I 

in the government of Guam. I 
I 

In Bordallo v. Baldwin, 634 F.2d 932 (9Ih Cir 1980), the Guam Legislature attempted to create a 
hospital board of uustees consisting of members chosen by private organizations whom the 
Govemor was required to appoint. However, because the Organic Act gives the Governor the pown 
to establish hospitals and a public health systcm. the coun decided that if the Governor has no powa 
to choose the members of the hospital board. then an executive function is being encroached upon 
by the Legislature, and any such law is inorganic as being violative of @1421g(a). Additionally, the 
Legislature may not limit the Governor's organic power to remove executive department heads as 
delineated in 42 USC $1422. Terriroria/ Prosecutor I!. Superior Courr of Guam, 1983 WL 30224, 
at 6 (D. Guam A.D.1983). 

Based upon $ 1423j of the Organic Act, the Guam Legislature has plenary or absolute power over 
appropriations, and it may attach conditions upon the expenditure of appropriated funds. Section 
1123j(a) prov~des: 

: -16 L1.S.C.S1422c(a) provides. in pertinent pm. 'The legislarurc &a11 establish r merit syncm and. as far 
2s ~racticnble. appotnunenrs and promotions shall be made in accordance with rucb merit system ... .' 
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Appropriations, except as otherwise provided in this chapter, and ex*t such 
appropriations as shall be made from time to time by the Con-mess of the United 
States, shall be made by &e !egislature.: 

See, also. Sanros v. Calvo. 1982 W.L 10790 at 3 (D. Guam A.D. 1982). 

The Leeislam - may d e t e e  and conaol the level of funding by appropriation, and it may refuse 
thereby to fund specific agency functions. Once an appropriation has been made for a specific 
purpose or function, however, the Legislature no longer has control over how the Governor 
determines to deliver the service or accomplish the function within the structure of the 
instrumentalities of the executive branch established by the Legislature. 

Nevcnheless, the Legislam may change the establishment of functions or purposes by legislation 
not inconsistent with the Organic Act. As the court indicated in Bordallo v. Balwin, supra at 934. 
the ~egk+lanue may detcimine whether a hospital shall exist at a& and how large it will be, and the 
size and qualifications for the governing body, but the Legislature may not remove the ultimate 
responsibility for governance of the hospital given to the Govanor in the Organic Act. 

Thus, the Governor has the prerogative to determine the organizational mcturc of the agencies and 
departments the Legislature has created. Additionally, the Governor has the organic power to 
restructure and reorganize the executive branch insmunentalities of the government of Guam to 
effectively and efficiently carry out the mandate of the legislature in creating them. 

A reorganization has been defined by the Guam Legislature in 5 GCA $1 1103(b) as: 

1. The transfer of a whole or any part of an agency, or of the whole or any part of the 
functions thereof, to the jurisdiction and control of any other agency; 

7 -, The abolition of all or any part of the functions of any agency; 

3. The consolidation or coordination of the whole or any pan of the functions of any 
agency. or the whole or any pan of any other agency or the functions thereof; 

4. The consolidation or coordination of any pan of any agency or the functions thereof 
with any other agency or the functions thereof; 

5. The authorization of any non-elective officer to appoint any individual to perfonn 
any functions; 

6. The abolition of the whole or any part of any agency which agency or pan does not 
have, or upon the taking effect of a reorganization plan will not have, any function; 

'48 U.S.C. 5 1423j(b)Ntcs in pcrunent pan... 'If u the tcrmlmtion of the fiscal yearthe lgirlaturc shall haw failed to 
pass appmpnrrlon bills providing for plymma of the n c c c s q  nmmt a- of the govnnmru and mcning in 
legal obl~gatloru; for the msuing fiscal year. then rk wvml WM appropnued in the lur appmpnnion bills for the 
objects and purpOSK thnern specified. so far as nme m y  be appllcablc shall be deemed rclppmpriarcd, item by 
!ten> " Comment: There IS some qurnlon as 10 whahn the three month budga m the -1 rppmpnnlonr sct IS 
organic in ilsht of this smlon. 
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The establishment of a new agency to perform the whole or anv of the functions of I .  

an existing agency or a p c i c s ;  or 

8. The use of a pmon under contract to perform functions which regularly arc 
performed or budgeted to be perfonncd by employees appointed under the merit 
system. : 

Under this definition of reorganization, the Guam Legisla~re would have the power to determine 
whether an instrumentality of the government of Guam shall exist at all and as explained in 
Laguana, supra. However, the Governor may then reorganize such agencies and their functions 
pursuant to his Organic Act powm to r c o m  the government &om time to time. A reali-ment 
by the Governor, w h m  he streamlines a dcpamnent by m i g n i n g  pmormel and functions without 
substantive changes, would not quire  coordination with the Legislam. Sce, Attorney General of 
Guam Opinion Ref LEG 85-0106 dated February 4, 1985. 

However, the Governor would not have d g n m e n t  authority as to agencies outside the executive 
branch and the govnnmcnt of Guam for that matter. 

For example, in addressing the Guam Visitors Bureau, the 9' Circuit held that the removal of the 
Guam Visitors Bureau from the Governor's control and supervision did not infringe upon the 
Governor's powers over executive instrumentalities of the government of Guam pursuant to the 
Oreanic - Act. Bordallo v. Rqwr, 763 F.2d 1098 (9* Cir. 1985). This is because the Legislature had 
created the Guam Visitors Bureau as a "public corporation" which was not a government entity. 

On the other hand, when the Legislarure created the Guam Telephone Authority, the Guam Power 
Authority, and the Guam Airport Authority, it specifically designated these agencies by law as 
instrumentalities of the government of Guam. 

Cenainly, the Legislature is not legally required to place an agency under executive supervision at 
all unless the agency's purposes or functions are specifically outlined or mandated as an executive 
function pursuant to the Organic Act. When an agency does have executive duties and functions, 
the legislature then must place it in the executive branch under the docmne of separation of powm. 
The legislature cannot delegate such powm and then veto executive decisions or delegate executive 
power to a legislative agent as though thCgovernment entity thus created was an insuummtality of 
the legislative branch because the foundation of the Constimtional doctrine of separation of powers 
prohibits such control. See, Metropoliran Washingron Airports Authority, ef al. v. Citizens for the 
Abaren~ent ofAircra9 Noise. 11 1 S. Ct. 2298,231'1-2312 citing Springer v. Philippine Islandt.48 
S.Ct. 180 (1928) and Bowsher 1. Synar. 106 S.Ct. 3181,3187(1986). 

CONCLUSION: 

Since the Legislature has the power to withdraw mandates, change government purposes, and abolish 
agencies, the executive would be prudent in coordinating any defined 'reorganization" with the 
Legislature. Such coordination would insure, at least in the shon term, that the Legislature would 
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e 
not respond with a law abolishing an agency reorganized by the txccutive altogether or changing its 

purposes and functions. Even -.:pith ~e Governor's reorganization power. laws may need 
change regarding the specifics of a g v w  function and duties. However, under the Or@c Act 
(constitutional)docninc of separation of powers specifically delineating thm branches of the 
government of Guam, the legislature has a duty to designate any agency or department with 
governmental functions, @t arc executive in nature, as an ins~umcnt of the executive branch. 
Without coordination, rhe checks and balances of the Executive and Legislative Branches could 
result in a stalemate under the mandate of Public Law No. 25-72, $20 which reduces the government 
of Guam by no less than fifty percent, and could a d  up coning more in t h e  than savings in money. 
Genuine cooperation between.the legislative and executive branches, keeping the guidelines of the 
separation of powm doctrine in mind, could produce si-gificant changes and improvements in the 
streamlining of the government, and a cost savings necessary for the survival of a viable governmat 
of Guam in our harsh economic times. 

This opinion should be read togaher with my May 27,1999 Memorandum Opinion entitled "Review 
of Public Law Nos. 24-327 and 25-03 Paraining to Restriction of the Governor's Employment 
Authoriry for Executive Agencies", a copy of which I have attached for your review. 

991263 
KEH itst 


